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FINDINGS OF FACT AND CONCLUS ONS OF LAW
BARZILAY, JUDGE:
. INTRODUCTION
Pantiff, Sassy, Inc. (“Sassy”), imports pacifiers from Audtria The pacifiers in issue are modd
number 513, known as MAM MINI ULTI and model number 505, known asMAM ULTI MAM. The

United States Customs Service (“Customs’) classfied the subject merchandise under subheading
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3926.90.15 of the Harmonized Tariff Schedule of the United States (*“HTSUS’), at arate of 3.1% ad
valorem. The classification of the merchandiseis not in dispute; rather, the issue iswhether the products
were digible to enter duty free under the Generdized System of Preferences (“*GSP’). On May 5, 1999,
this case was designated as a test case pursuant to USCIT R. 84(b).

In Sassy, Inc. v. United States, Slip Op. 99-60, 1999 WL 507537, (CIT July 13, 1999), this
court denied Plaintiff’s motion for partiad summary judgment and Defendant’ s cross motion for summary
judgment. Asaresult, abench trid washeld on April 26 and 27, 2000. Pursuant to USCIT R. 52(a), the
court enters judgment for Defendant.

[I. FINDINGSOF FACT

1. OnJuly 21, 1993, the subject merchandise entered at the port of Detroit, M under entry number
813-0117718-4.

2. The company MAM manufacturesthe subject merchandise, which isthenimported into the United
States by Sassy. Trid Transcript (“Tr.”) at 15 (testimony of Homer Douglas, Vice-President of
Operations for Sassy, Inc.). Sassy has a contractua agreement with MAM to be the exclusive
digtributor of MAM’ s pacifiersin the United States. Tr. a 16 (Douglas testimony). Sassy does
not sdl its pacifiersin any country other than the United States. Tr. at 50 (Douglas testimony).

3. MAM has sales and generd officesin Austriaand manufacturing operationsin Hungary. Tr. at 90
(Douglas testimony).

4, At the time of entry, Hungary was designated as a beneficiary devel oping country under the GSP.

5. The MAM MINI ULTI and MAM ULTI MAM aredikein al materid respects.

6. The pacifiers are composed of four component parts: 1) a knob; 2) a shield; 3) a latex rubber
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10.

11.

12.

nipple; and 4) apladtic retainer plug. The component parts were so identified by name by al of
the witnesses tedtifying. Tr. a passim.

The four pacifier components are not produced or manufactured in Hungary. Tr. at 128-29

(Douglastestimony). The pacifiers are marked as“Madein Austrid’ because the one time Sassy
attempted to mark them as“Madein Hungary” Customs contested the country of origin marking.

Tr. a 117-20, 123-26 (Douglas testimony).

The rubber nipple is designed for the child to suck, the retainer plug holds the nipple inside the
shidd, the shield prevents the pacifier from being able to be swalowed, and the knob holds the
pacifier together. Tr. at 22-23 (Douglas testimony).

The component parts are received and made into a pacifier in Hungary.

The court finds highly probative Plaintiff’s Exhibit 5, a video tape made in 1993 depicting the
manufacturing operation in Hungary. In addition to the manufacturing operation, there were tool

shops and inventory facilitiesin Hungary. Tr. a 29, 60 (Douglas testimony).

The manufacturing operation in Hungary begins with aworker taking the component partsfrom a
box and assembling the partstogether. PI.’sEx. 5; Tr. a 30 (Douglas testimony).

After the parts are assembled, they are placed onto the fixture of an ultrasonic welder, which then
rotates so that the horn of the welder may contact the knob and apply theweld. PI.’SEx. 5; Tr.

at 32-36 (Douglas testimony). Ultrasonic welding is the assembly of two component parts by a
transformation of eectrica energy into mechanical energy. The welding occurs through the
vibrationof the partsand isfacilitated by an energy director. Tr. at 240-41 (testimony of Marshall

Aberle, consultant to Sassy, Inc.). Anenergy directorisa“v” shagpe molded into the components
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13.

14.

15.

16.

17.

18.

19.

20.

21.

to be joined where the parts meet to improve the bond. Tr. a 244 (Aberle testimony).

Once welded, the pacifier is subjected to a pull test, which is done by a mechanica device that

grabsthe latex rubber nipple and pullsto aforce of 35 pounds. F.’s Ex. 5; Tr. at 40 (Douglas
testimony).

At some point in the process in Hungary, the shield of the pacifier is laser coded with the month,

date and year of assembly for recall purposes. Tr. a 51-53 (Douglas testimony).

Following the pull test, the pacifier moves down aconveyor belt and is pad printed. P.’s Ex. 5;

Tr. a 44 (Douglastestimony). The pad printer places a decorative design on the knob. Pl.’SEX.

5; Tr. a 45 (Douglas testimony).

After the pad printing occurs, the pacifier is picked up by amechanica arm that movesthe pacifier

down the assembly line. Pl.’sEXx. 5; Tr. a 46 (Douglas testimony).

OnlytheMAM ULTI MAM pacifierswere packagedin Hungary, theMAM MINI ULTI pacifiers
were shipped in bulk to Sassy. Tr. at 121-23 (Douglas testimony).

The pacifier next moves to a packaging station where a worker places two pacifiers and a
pamphlet, written in English explaining the pacifier’s functions and containing Sassy’ s name, into
aplagtic box suitable for retail display. Pl.’sEx. 5; Tr. a 47-48 (Douglas testimony).

A worker seds the plagtic container using an automated tape machine. The tape is printed in

English and contains warnings and Sassy’sname. PI.’sEX. 5; Tr. at 48-49 (Douglas testimony).

A labd, in English, isaso placed on the box, which lists the appropriate age rangesfor the product,

its recommended uses and Sassy’sname. Pl.’sEX. 5; Tr. at 50 (Douglas testimony).

The plagtic boxes are then placed in master cartons that are shrink wrapped and placed on skids
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22.

23.

24,

25.

26.

for shipment. P.’sEX. 5; Tr. a 54 (Douglas testimony).

A degtination statement is placed on the skid, which for Sassy’ spacifierswould indicate the United
States. The skids are then loaded onto trucks to be taken to thedocks. Pl.’SEx. 5; Tr. at 54-55
(Douglas testimony).

The shipping bill for the entry a issue lisgtsthe shipment origin as Hungary and the destination asthe
United States. PI.’s Ex. 10B; Tr. a 84 (Douglastestimony). Thebill of lading, whichiscontained
in the entry papers, lists the place of receipt as Audtria, the place of loading as Zeebruge, the port
of discharge as Montreal, and the place of delivery asMichigan. Tr. a 194 (Douglas testimony).
A cetificate of origin formissued in the Hungarian Republic, contained in the entry papers, liststhe
origin of the pacifiers as Audtria and the consgnees in the United States. Tr. at 204 (Douglas
testimony).

The court findsthat the pacifiers at issue entered the cusomsterritory of the United States without
entering the commerce of any other country.

The court findsthat Plaintiff’ s Exhibit 4A, listing the costs of producing the pacifier, isnot credible
evidence of the costs incurred in manufacturing the pacifiers a issue.

The cost presentation was prepared specificdly for the ingant litigation by MAM for Sassy. Tr.
at 155 (Douglas testimony). No onefrom Sassy examined the books and recordsfrom which the
cost presentation was produced. Tr. at 149, 153, 217-18, 221. (Douglas testimony). Sassy’s
witness aso dated that he did not know whether the cost sheet, which included building
amortization and machinery amortization, was prepared in accordance with Generaly Accepted

Accounting Principles. Tr. at 154, 182, 184, 186-92 (Douglas testimony). Sassy’switnesswas
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aso unfamiliar with the cost of theindividua components. Tr. at 169 (Douglastestimony). Findly,
the cost sheet for the MAM MINI ULTI, whichwas shipped in bulk in 1993, but not at present,
includes packaging cogts, raising further questions about the accuracy of the cost presentation.
M. sEx. 4A.

27. MAM currently employs 200 workers, hasmoved into anew manufacturing facility in Hungary and
acquired new equipment. Tr. a 113, 156 (Douglas testimony). In addition to pecifiers, MAM
manufactures a leash, drinking cups and bottles and the production has increased due to
automation. Tr. at 103, 156 (Douglas testimony).

28. If any of these findings of fact shall more properly be conclusons of law, they shdl be deemed to
be so.

[11. CONCLUSIONSOF LAW

29.  Thecourt exercises jurisdiction pursuant to 28 U.S.C. § 1581(a).!

1 Two peripherad matters must be dedlt with before proceeding further. First, at the end of the
tria the court ordered that post-tria briefs were to be filed within 90 days. The latest date for filing
briefs was July 26, 2000. The court further notified the parties that post-trid briefs were due no later
than 4 p.m. on that date. Customs complied and Sassy did not. Since thefiling of pogt-trid briefsisan
entitlement and not aright, the court deems Sassy to have waived its privilege by failing to file a brief
within the time limits established. Second, Customs for the first timein its pogt-trid brief rases an
argument that Customs Form A, stating Country of Origin, was improperly completed, thus congtituting
a separate ground entitling Customs to judgment in itsfavor. The court has not considered this
argument because it was not one that could only be discovered in the course of trid. Indeed, the Form
A was part of the entry papers. Thus, since Customs failed to raise the argument prior to trid, the court
consdersit waived.
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30.  Thedatute that governsthis action, providesin relevant part, thet:

@ [D]uty-free trestment . . . shdl apply to any digible article which
isthe growth, product or manufacture of abeneficiary developing
country, if —

(A) tha aticle is imported directly from a beneficiary
developing country into the customs territory of the
United States, and

(B)  thesum of the (i) cost or vaue of the materias produced
in the beneficiary developing country . . . plus (ii) the
direct costs of processing operations performed in such
beneficiary developing country . . . is not less than 35
percent of the appraised value of such article a the time
of itsentry into the customsterritory of the United States.

2 The Secretary of the Treasury . . . shdl prescribe such regulations
as may be necessary to carry out this subsection, including, but
not limited to, regulations providing thet, in order to be digiblefor
duty-free trestment under this subchapter, an article must be
whally the growth, product, or manufacture of a beneficiary
developing country, or must be a new or different aticle of
commerce which has been grown, produced, or manufactured in
the beneficiary developing country; but no article or materid of a
beneficiary developing country shdl be digible for such treatment
by virtue of having merely undergone—

(A)  gmple combining or packaging operations. . . .
19 U.S.C. § 2463(b) (Supp. V. 1993).

3L In order to qudify as the growth, product or manufacture of a beneficiary developing country, a
subgtantid trandformation must occur. See SDI Technologies, Inc. v. United Sates, 977 F.
Supp. 1235 (CIT), aff'd per curiam, 155 F.3d 568 (Fed. Cir. 1998). A “[s]ubstantial
transformation occurs when an aticle emerges from a manufacturing process with a name,
character, or use which differs from those of the origind materid subjected to the process”
Torrington, Co. v. United States, 764 F.2d 1563, 1568 (Fed. Cir. 1985) (citing Texas

Instruments, Inc. v. United Sates, 681 F.2d 778, 782 (C.C.P.A. 1982)). The importance of
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32.

each characteridtic is determined in each case, withachange in name generdly being the weskest
indicator of a substantid transformation. See SDI Technologies, Inc. v. United Sates, 977 F.
Supp. 1235, 1239 & n.3(CIT 1997). Findly, whilethe phrase* substantia transformation” exists
inanumber of different provisionswithinthe Customslaws, in GSP cases, thefundamenta purpose
of promoting indudtridization in lesser developed countries is of consderable importance. See
Torrington Co., 764 F.2d a 1569. Therefore, the country of origin may differ from the country
where a substantial transformation occurs for GSP purposes. See Madison Galleries, Ltd. v.
United States, 870 F.2d 627, 633 (Fed. Cir. 1989); see also S. REP. NoO. 101-252, at 43
(1990), reprinted in 1990 U.S.C.C.A.N. 928, 971 (changing statute to require a substantial
transformation, but not disturbing court’s reasoning that a product may be considered from one
country for marking purposes and from another for GSP digibility).

The court concludes as a matter of law that a substantid transformation of the four component
parts occursin Hungary. Further, the court concludes asamatter of law that the article emerging
has adifferent name, character and usethanthe origind materid. All of thewitnesseswho testified
named each of the component parts as nipples, teats or baglets, a shield, aknob, and aretaining
plug. Thewitnesseslikewise dl testified thet the finished article was apacifier. Thus, achangein
name clearly occurs. A change in character aso occurs. Character is“‘ one of the essentids of
dructure, form, materids, or function that together make up and usufaly] disinguish the
individud.”” National Hand Tool Corp. v. United States, 16 CIT 308, 311, aff'd, 989 F.2d
1201 (Fed. Cir. 1993) (quoting WEBSTER'STHIRD NEW INTERNATIONALDICTIONARY (1981)).

While the component parts are readily identified in the pecifier, the function of the finished good
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33.

is different from the component parts. See, e.g., SDI Technologies, Inc., 977 F. Supp. at 1240
(nating that a shift from producer goods to consumer goods may have some evidentiary value).
Further, oncewel ding occurs, the component parts cannot be di sassembled without destroying the
finished good. Finaly, achangein theuseof themateriasoccurs. Before the component materias
are assembled in Hungary, each pieceiswithout any use beyond manufactureinto apacifier. Once
the operations are completed in Hungary, the pacifier may be used by infants for its intended
purpose.

The gstatute aso notes that a substantia transformation may not be effected by means of smple
combining or packaging operations. See 19 U.S.C. § 2463(b)(2)(A). Customs hasimplemented
regulations defining the phrase “smple combining or packaging operations’ as “[f]itting together
asmdl number of components by bolting, glueing soldering, etc.” 19 CFR § 10.195(8)(2)(1)(B)
(1993). Thereason for this requirement isto promote the purpose of the GSP program, whichis
“to extend preferentid tariff trestment to the exports of less-developed countries to encourage
economic diversfication and export development within the developing world.” S. Rep. No. 93-
1298, at 5, reprinted in 1974 U.S.C.C.A.N. 7186, 7187. The court concludes, as a matter of
law, that the operations in Hungary are not Smple combining operations. Based onitsfindingsof
fact, the court is satisfied that the operations in Hungary promote the purposes of the GSP
program. There are anumber of stepsinvolved in the production of the merchandise beyond the
assembly of the pacifier, including pad printing, laser coding and packaging. Inaddition, tomaintain
and run the equipment, MAM hastool shopson sitein Hungary. Findly, thefactsindicatethat the

operation in Hungary has expanded to include additiond lines of merchandise, increased
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automationand production and the purchase of anew manufacturing facility and equipment. These
dl indicatethat the purpose of the GSP program was being facilitated by the operationsin Hungary.
As noted above, the Statute requires that merchandise from abeneficiary devel oping country must
be imported directly to quaify for duty freetrestment. Customs hasissued regulations defining the
phrase “imported directly.” The regulation states, in rdlevant part, that merchandise is imported
directly:

[i]f the shipment is from a beneficiary developing country to the U.S.

through the territory of any other country, the merchandise in the shipment

does not enter into the commerce of any other country while en route to

the U.S,, and the invoice, hills of lading, and other shipping documents
show the U.S. asthefind detination. . ..

19 CFR § 10.175(b) (1993).

35.

Based on its findings of fact, above, the court concludes as a matter of law that the subject
merchandise meets the definition of imported directly.

Finally, the statute requires that 35% of the appraised value of the merchandise when it entersthe
United States come from either (or both) the value of materials produced in the beneficiary
developing country and/or the direct cogts of processing operations performed in the beneficiary
developing country. See 19 U.S.C. § 2463(b)(1)(B). Based upon its findings of fact regarding
Sassy’s cost information, the court concludes Sassy has failed to prove that the Hungarian

operations add 35% or more of the pacifiers gppraised vaue.
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36. If any of these conclusions of law shdl more properly befindings of fact, they shal be deemed to

be so.

Dated:
New York, NY Judith M. Barzilay

Judge




ERRATUM

Sassy, Inc. v. United States of America, Court No. 95-07-00882, Slip Op. 00-93, dated August 2,
2000. '

On p. 6, footnote 1, lines 4 through 6, the sentence “Since the filing of post-trial briefs is an
entitlement and not a right, the court deems Sassy to have waived its privilege by failing to file a
brief within the time limits established,” should be omitted, and replaced with “Counsel for
Sassy claims that it did not receive the court’s notice.”

August 22, 2000



