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Plaintiffs, RHP Bearings Ltd., NSK Bearings Europe Ltd. and
NSK Corporation (collectively “RHP-NSK’), The Barden Corporation
(U.K) Ltd., The Barden Corporation and FAG Bearings Corporation
(collectively “Barden-FAG') nove pursuant to USCIT R 56.2 for
j udgnent upon the agency record chal | engi ng vari ous aspects of the
United States Departnment of Commerce, I nternational Trade
Adm nistration’s (“Commerce”) final determ nati on, entitled
Antifriction Bearings (Qther Than Tapered Roller Bearings) and
Parts Thereof FromFrance, Germany, ltaly, Japan, Singapore, Sweden
and the United Kingdom Final Results of Antidunping Duty
Adm nistrative Reviews, 62 Fed. Reg. 54,043 (Cct. 17, 1997), as
anended, Antifriction Bearings (O her Than Tapered Rol | er Beari ngs)
and Parts Thereof From France, GCermany, Italy, Japan, Ronmania,
Si ngapore, Sweden and the United Ki ngdom Anended Final Results of
Anti dunping Duty Admi nistrative Reviews, 62 Fed. Reg. 61, 963 ( Nov.
20, 1997).

Specifically, RHP-NSK clains that Conmmerce erred in: (1)
deducting United States repacking expenses as direct selling
expenses; (2) calculating profit for constructed value (“CV’); (3)
denying a partial, price-based | evel of trade adjustnent to normal
val ue; and (4) conducting a duty absorption inquiry for the subject
revi ew.
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Barden- FAG clains that Conmerce erred in: (1) calculating
profit for CV, (2) failing to match United States sales to
“simlar” home market sales prior to resorting to CV when all hone
mar ket sal es of identical nerchandi se have been di sregarded; (3)
conducting a duty absorption inquiry for the subject review, and
(4) conducting a bel owcost sales test and disregarding certain
hone market sales pursuant to the results of this test.

Held: RHP-NSK's USCIT 56.2 notion is granted in part and
denied in part. Barden-FAGs USCIT R 56.2 notion is granted in
part and denied in part. This case is remanded to Conmerce to: (1)
annul all findings and conclusions made pursuant to the duty
absorption inquiries conducted for this review, (2) match Barden-
FAGs United States sales to simlar hone narket sales before
resorting to CV; and (3) recal cul ate Barden-FAG s dunping margin
wi thout regard to the results of the bel owcost test. Conmerce is
affirmed in all other respects.

[RHP-NSK's notion is granted in part and denied in part. Barden-
FAGs notion is granted in part and denied in part. Case
remanded. |
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OPI NI ON

TSQUCALAS, Senior Judge: Plaintiffs, RHP Bearings Ltd., NSK
Beari ngs Europe Ltd. and NSK Corporation (collectively “RHP-NSK"),
The Barden Corporation (U K ) Ltd., The Barden Corporation and FAG
Bearings Corporation (collectively “Barden-FAG ) nove pursuant to
USCIT R 56.2 for judgnment upon the agency record challenging
various aspects of the United States Departnent of Comerce,
| nt er nat i onal Tr ade Adm nistration’s (“Commerce”) final

determnation, entitled Antifriction Bearings (& her Than Tapered

Roll er Bearings) and Parts Thereof From France, Germany, ltaly,

Japan, Ronmmni a, Singapore, Sweden and the United Kingdom Final

Results of Antidunping Duty Admnistrative Reviews (“Final

Results”), 62 Fed. Reg. 54,043 (Cct. 17, 1997), as anended,

Antifriction Bearings (Other Than Tapered Roller Bearings) and

Parts Thereof From France, Ger many, ltaly, Japan, Romani a,

Si ngapore, Sweden and the United Ki ngdom Anended Fi nal Results of

Antidunping Duty Adm nistrative Reviews (“Anended Final Results”),

62 Fed. Reg. 61,963 (Nov. 20, 1997).

Specifically, RHP-NSK clains that Comrerce erred in: (1)
deducting United States repacking expenses as direct selling
expenses; (2) calculating profit for constructed value (“CV’); (3)
denying a partial, price-based | evel of trade (“LOI”) adjustnent to

normal value (“NV’); and (4) conducting a duty absorption inquiry
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for the subject review

Barden- FAG clains that Conmerce erred in: (1) calculating
profit for CV, (2) failing to match United States sales to
“simlar” home market sales prior to resorting to CV when all hone
mar ket sal es of identical nerchandi se have been di sregarded; (3)
conducting a duty absorption inquiry for the subject review and
(4) conducting a bel owcost sales test and disregarding certain

home market sales pursuant to the results of this test.

BACKGROUND
Thi s case concerns the seventh review of the anti dunpi ng duty
order on antifriction bearings (other than tapered roller bearings)
and parts thereof (“AFBs”) inported to the United States fromthe
United Kingdom during the review period of May 1, 1995 through
April 30, 1996.! Conmerce published the prelininary results of the

subj ect review on June 10, 1997. See Antifriction Bearings (O her

Than Tapered Roller Bearings) and Parts Thereof From France,

Cermany, ltaly, Japan, Romani a, Si ngapore, Sweden and the United

Kingdom Prelimnary Results of Antidunping Duty Adninistrative

! Since the administrative reviewat issue was initiated after
Decenber 31, 1994, the applicable lawis the antidunping statute as
anended by the Uruguay Round Agreenents Act (“URAA’), Pub. L. No.
103-465, 108 Stat. 4809 (1994) (effective January 1, 1995). See
Torrington Co. v. United States, 68 F.3d 1347, 1352 (Fed. Gir.
1995) (citing URAA §8 291(a)(2), (b) (noting effective date of URAA
anmendnents)).
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Reviews and Parti al Term nation of Adnm nistrative Reviews

(“Prelimnary Results”), 62 Fed. Reg. 31,566. Conmmerce issued the

Final Results on Cctober 17, 1997, see Final Results, 62 Fed. Reg.

at 54,043, and anended t hemon Novenber 20, 1997, see Anended Fi nal

Results, 62 Fed. Reg. at 61, 963.

JURI SDI CTI1 ON
The Court has jurisdiction over this matter pursuant to 19

U S.C 8§ 1516a(a) (1994) and 28 U.S.C. 8§ 1581(c) (1994).

STANDARD OF REVI EW
The Court will uphold Commerce’s final determnation in an
antidunping adm nistrative review unless it is “unsupported by
substanti al evidence on the record, or otherw se not in accordance

with law.” 19 U . S. C § 1516a(b)(1)(B)(i) (1994); see NIN Bearing

Corp. of Anmerica v. United States, 24 CIT , , Slip Op. 00-64,

at 8-10 (June 5, 2000) (detailing Court’s standard of review in

ant i dunpi ng proceedi ngs).

DI SCUSSI ON

Commerce’s Treatnment of RHP-NSK' s United States Repacking
Expenses as Direct Selling Expenses

A. Backgr ound

An anti dunping duty is inposed upon inported nmerchandi se when
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(1) Comrerce determ nes such nerchandi se i s bei ng dunped, that is,
sold or likely to be sold in the United States at less than fair
value, and (2) the International Trade Conm ssion determ nes that
an industry in the United States is materially injured or is
threatened with material injury. See 19 U S.C. 8§ 1673 (1994); 19
US. C 8 1677(34) (1994). To determine in an investigation or an
adm ni strative review whet her there is dunping, Comrerce conpares
the price of the inported nerchandise in the United States to the
NV for the same or simlar nmerchandi se in the hone narket. See 19
US. C 8§ 1677b (1994). The price in the United States is
calculated using either an export price (“EP’) or constructed

export price (“CEP"). See 19 U S.C. 8§ 1677a(a), (b) (1994).

The Statenment of Administrative Action? (“SAA’) acconpanying
t he Uruguay Round Agreenents Act (“URAA’) clarifies that Comrerce
will classify the price of a United States sales transaction as an

EP if “the first sale to an unaffiliated purchaser in the United

2 The Statenent of Administrative Action represents “an

authoritative expression by the Adm nistration concerningits views
regarding the interpretation and application of the U uguay Round
agreenents.” H R Doc. No. 103-316, at 656 (1994). “[I]t is the
expectation of the Congress that future Admnistrations wll
observe and apply the interpretations and commtnents set out in
this Statenent. Id.; see also 19 U S. C § 3512(d) (1994) (“The
st at enent of adnlnlstratlve action approved by the Congress .

shal | be regarded as an authoritative expression by the Unlted
St ates concerning the interpretation and application of the Uruguay
Round Agreenents and this Act in any judicial proceeding in which
a question arises concerning such interpretation or application.”).
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States, or to an unaffiliated purchaser for export to the United
States, is made by the producer or exporter in the hone market
prior to the date of inportation.” H R Doc. No. 103-316, at 822
(1994). On the other hand, “[i]f, before or after the tinme of
inportation, the first sale to an unaffiliated person is nade by
(or for the account of) the producer or exporter or by a seller in
the United States who is affiliated with the producer or exporter,”
then Cormmerce will classify the price of a United States sales

transaction as a CEP. 1d.; 19 U S.C. § 1677a(b).

Comrerce then nakes adjustnents to the starting price used to
establish EP or CEP by adding: (1) packing costs for shipnment to
the United States, if not already included in the price; (2) inport
duties which have been rebated or not collected due to exportation
of the subject nmerchandise to the United States; and (3) certain
countervailing duties if appl i cabl e. See 19 u S C
81677a(c) (1) (A -(C; SAA at 823. Al so, for both EP and CEP,
Commerce will reduce the starting price by the amount, if any,
included in such price that is attributable to: “(1) transportation
and ot her expenses, including warehousing expenses, incurred in
bringing the subject nerchandise from the original place of
shi pment in the exporting country to the place of delivery in the
United States; and (2) . . . export taxes or other charges inposed

by the exporting country.” SAA at 823; see 19 USC 8§
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1677a(c) (2) (A), (B).

Mor eover, Comrerce nust reduce the price used to establish CEP
by any of the foll ow ng anounts associ ated with econom c activities
occurring in the United States: (1) commissions paid in “selling
t he subject nmerchandise in the United States”; (2) direct selling
expenses, that is, “expenses that result from and bear a direct
relationship to, the sale, such as credit expenses, guarantees and
warranties”; (3) “any selling expenses that the seller pays on
behalf of the purchaser” (assunptions); (4) indirect selling
expenses, that is, any selling expenses not deducted under any of
the first three categories of deductions; (5) certain expenses
resulting from further manufacture or assenbly (including
additional material and |abor) performed on the nerchandi se after
its inportationintothe United States; and (6) profit allocated to
t he expenses described in categories (1) through (5). 19 U S.C 8§

1677a(d) (1)-(3): see SAA at 823-24.

In this case, RHP-NSK delivered the subject nerchandise to
unaffiliated custoners in the United States from warehouses owned
and operated by NSK Corporation. See RHP-NSK' s Resp. to Sect. C
Questionnaire, lInvestigation No. A-412-801, Admin. Rev. 5/1/95-
4/ 30/ 96, at 49 (Sept. 10, 1996). RHP-NSK normal ly ships
merchandise in its original containers from its United States

war ehouse, however, in sone instances, it repacked the merchandi se
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to accommodate orders for smaller distributors. See id.

For the price of the subject nmerchandise in the United States,
Comrerce used EP or CEP, as appropriate, and cal cul ated such prices
“based on the packed [free on board], [cost, insurance, and
freight], or delivered price to unaffiliated purchasers in, or for

exportation to, the United States.” Prelimnary Results, 62 Fed.

Reg. at 31,569. Comerce al so made deductions for: (1) discounts
and rebates; and (2) any novenent expenses in accordance wth 19
US C § 1677a(c)(2)(A. See id. In calculating CEP, Commerce
made additional adjustnments in accordance with 8 1677a(d)(1)-(3)
by: (1) “deducting selling expenses associated with economc
activities occurring in the United States, including comm ssions,
direct selling expenses, indirect selling expenses, and repacking
expenses in the United States”; (2) “deduct[ing] the cost of any
further mnufacture or assenbly,” where appropriate; and (3)
“adjust[ing] for profit allocated to these expenses.” Id. In
particular, in adjusting CEP, Comrerce deducted RHP-NSK s United
States repacking expenses as direct selling expenses under 8§
1677a(d) (1) (B), rather than as noving expenses under 8
1677a(c)(2) (A), because it determ ned that repacki ng “was perforned
on individual products in order to sell the merchandise to the
unaffiliated custonmer in the United States. Presunably, if a

respondent could have sold the nmerchandi se w thout repacking it,
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the respondent would have done so. Thus, it is an expense

associated with selling the nmerchandise.” Final Results, 62 Fed.

Reg. at 54, 067.

B. Contentions of the Parties

RHP- NSK argues, as it did in the Final Results, see id., that

Commerce erred in deducting RHP-NSK's United States repacking
expenses as direct selling expenses pursuant to 8 1677a(d)(1)(B).
See RHP-NSK' s Mem Supp. Mdt. J. Agency R (“RHP-NSK's Mem ") at
12-14. According to RHP-NSK, the United States repacking
constitutes an expense incident to bringing the subject nerchandi se
fromthe original place of shipnment in the United Kingdomto the
pl ace of delivery in the United States and, therefore, shoul d have
been (1) «classified and deducted as an expense under 8§
1677a(c)(2)(A), and (2) excluded fromthe pool of selling expenses
Comrerce uses to determne CEP profit. See id.; 19 U S C 8
1677a(d) (3), (f)(2)(B) (calculating CEP profit based on the profit

al l ocated to expenses described in 8§ 1677a(d)(1)-(2)).

Specifically, RHP-NSK clains that 8§ 1677a(c)(2)(A) is not
limted to noving expenses, but includes expenses required for
transporting the goods fromRHP-NSK s United States warehouses into
t he hands of carriers for delivery to United States custoners. See

RHP- NSK' s Reply Mem Supp. Mdt. J. Agency R (“RHP-NSK s Reply”) at
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2. RHP-NSK asserts that the cost of United States repacking is
such a 8 1677a(c)(2)(A) expense because the goods cannot be
transported unless RHP-NSK first breaks open the transpacific
shi ppi ng packages, selects the specific itens ordered and then
repacks those itenms for shipnent to the custonmer’s United States
| ocation. See id. at 3-4. RHP-NSK clarifies that this result does
not change sinply because the United States repacking may be
directly related to particular sales. See id. at 3. RHP-NSK notes
that 8§ 1677a(c)(2)(A) does not preclude the deduction of expenses
directly related to a particul ar sale; rather, the statute includes
“any additional costs, charges, or expenses,” either direct or
indirect, incident to bringing the subject nmerchandi se from Japan
to the United States custoner. See id. (quoti ng §
1677a(c)(2)(A)). RHP- NSK contends, for instance, United States
inland freight fromits United States warehouse to United States
unaffiliated custoners, even though directly related to particul ar
sales to such custoners, neverthel ess constitutes a 8§
1677a(c)(2)(A) expense. See id. Thus, RHP-NSK asserts that United
States repacking expense should simlarly be treated as 8§
1677a(c) (2)(A) expenses even though it may be directly related to

particular sales. See id.

Finally, RHP-NSK clains that United States repacki ng does not

ot herwi se neet the definitional criteria of 8§ 1677a(d)(1)(B) direct
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selling expenses such as credit expenses, guarantees and
warranties. See id. RHP-NSK notes that such expenses assist in
selling products, but do not involve transporting goods fromthe
United Kingdomto the United States unaffiliated custonmer as do

United States repacking expenses. See id.; RHP-NSK' s Mem at 13.

Al t hough agreeing with RHP-NSK' s contention that United States
inland freight (warehouse to custoner) charges are clearly
transportation expenses and thus deductible pursuant to 8

1677a(c)(2)(A), Conmerce responds, as it didin the Final Results,

t hat RHP-NSK's United States repacking expenses bear no
relationship to “noving the nerchandi se fromone poi nt to another,”
as established by the fact that the nerchandi se was noved fromthe
exporting country to the United States prior to repacking.” Def.’s
Mem in Partial Opp’'n to Pls.” Mts. J. Agency R (“Def.’s Mem"”)

at 39 (quoting Final Results, 62 Fed. Reg. at 54,067). Comrerce

al so contends that 8 1677a(d)(1)(B) does not limt direct selling
expenses deducted from CEP to credit expenses, guarantees or
warranties; rather, the statute reduces CEP by the anmount of any
sel ling expenses which result, and bear a direct relationship to,
selling expenses in the United States. See id. at 39. Since RHP-
NSK' s repacking “‘was perfornmed on individual products in order to
sell the merchandise to the unaffiliated customer in the United

States,’” Commerce asserts that it properly treated the repacking
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expenses as direct selling expenses pursuant to 8 1677a(d)(1)(B).

Id. (quoting Final Results, 62 Fed. Reg. at 54, 067).

The Torrington Conpany (“Torrington”) generally agrees wth
Commerce’ s argunents. See Torrington’s Resp. to Pls.” Mdts. J.
Agency R (“Torrington’s Resp.”) at 21-23. Torrington notes, as it

did in the Final Results, that RHP-NSK reported that it normally

does not require repacking for its United States sales, but
performed repacking “in order to sell the nerchandise to the
unaffiliated customer in the United States.” Id. at 22.
Torrington asserts that since RHP-NSK' s response i s consi stent with
Commerce’s treatnent of RHP-NSK s repacki ng expenses as selling
rat her than novenent expenses, Comrerce properly i ncluded RHP- NSK' s

repacki ng expenses in its calculation of CEP profit. See id.

C. Anal ysi s

The Court finds that RHP-NSK's United States repacking
expenses were not incident to bringing the subject merchandi se from
the original place of shipnent in the United Kingdomto the place
of delivery in the United States. Rat her, such expenses were

clearly direct selling expenses.

Direct selling expenses under 8§ 1677a(d)(1)(B) are not limted
to credit expenses, guarantees and warranties, but include

“expenses which result fromand bear a direct relationship to the
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particular sale in question.” SAA at 823 (defining direct selling
expenses). In this case, the particular sales in question
concerned orders for smaller distributors. Al t hough RHP- NSK

reported that it normally does not perform repacking for United
States sales (that is, it usually ships nerchandise fromits United
St at es warehouse in its original containers), RHP-NSK acknow edged
that it did some repacking to accommpdate orders for snaller
di stributors. See RHP-NSK's Resp. to Sect. C Questionnaire,
| nvestigation No. A-412-801, Admn. Rev. 5/1/95-4/30/96, at 49
(Sept. 10, 1996). The Court finds, therefore, as Cormerce did in

the Final Results, that RHP-NSK's repacking is an “expense

associated with selling the nerchandise.” 62 Fed. Reg. at 54, 067.

Accordingly, the Court concludes that Commerce properly
treated and deducted RHP-NSK s United States repacki ng expenses as
direct selling expenses pursuant to 8 1677a(d) (1) (B) rather than as

transportation or other expenses pursuant to 8 1677a(c)(2)(A).

1. Commerce’s CV Profit Calcul ation

Commerce applied the preferred method in 19 US C 8
1677b(e)(2)(A) to calculate CV profit. Specifically, Comrerce
calculated an actual profit ratio for Barden-FAG and RHP-NSK
First, Conmerce subtracted costs and expenses fromthe home market

price in order to calculate the profit for each sale of the foreign
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| i ke product in the ordinary course of trade. Commerce then
aggregated the profit for all sales at the same LOT and divided
this profit by the exporter’s or producer’s aggregate cost totals

for the sane sales. See Def.’s Mem at 12-13 (citing Prelimnary

Results, 62 Fed. Reg. at 31,571). In calculating CV profit,

Commer ce excl uded bel ow cost sal es. See Final Results, 62 Fed.

Reg. at 54, 063.

A Contentions of the Parties

Bar den- FAG and RHP- NSK cont end t hat Commerce acted contrary to
the plain neaning of 19 U S.C. 8§ 1677b(e)(2)(A) in calculating CV
profit on an aggregated “class or kind” basis while disregarding
sal es outside the ordinary course of trade. See Barden-FAG s Mem
Supp. Mot. J. Agency R (“Barden-FAG s Mem”) at 5-11; RHP- NSK Mem
at 15-24. Plaintiffs maintain that the statute permts Conmmerce to
use an aggregated CV profit calculation only if no bel ow cost sal es

are disregarded in the calculation. See id.

Commerce mai ntains that it applied areasonable interpretation
of 8 1677b(e)(2)(A) and properly based CV profit on aggregate
profit data of all foreign |ike products under consideration for NV
whi | e disregarding bel owcost sales. See Def.’s Mem at 11-22.
Torrington generally agrees with Commerce’ s contentions. See

Torrington’s Resp. at 12-14.
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B. Anal ysi s

In RHP Bearings Ltd. v. United States, 23 CT , 83 F. Supp.

2d 1322 (1999), this Court held, inter alia, that Commerce’'s CV

profit nethodol ogy, which consists of using the aggregate data of
all foreign |Iike products under consideration for NV, is consistent
with the antidunping statute. Since Barden-FAG s and RHP-NSK' s
argunents and t he nmet hodol ogy at issue in this case are practically

identical to those presented in RHP Bearings, the Court adheres to

its reasoning in RHP Bearings and, therefore, finds Commerce’s CV

profit methodology to be in accordance with |aw Furt her nore,
since the nethodology in 8 1677b(e)(2)(A) explicitly requires that
only sales “in the ordinary course of trade” be included in the
calculation, and belowcost sales that were disregarded in
determning NV are not part of the “ordinary course of trade,” the
excl usion of bel owcost sales was appropriate. See 19 U S. C. 88

1677(15), 1677b(b)(1).

[11. Comerce’s Denial of a Partial, Price-based LOT Adjustnment to
NV for RHP-NSK s CEP Sal es

A Backgr ound

During this review, Commerce applied a CEP offset under 19
US C 8 1677b(a)(7)(B) to NV for all of RHP-NSK s CEP sales. See
Antifriction Bearings from United Kingdom NSK/ RHP Bearings Ltd.

(NSK/RHP) Prelimnary Results Anal ysis Mem Seventh Admi nistrative
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Revi ew 5/1/95-4/30/96 (Mar. 28, 1997) (Case No. A-412-801) at 3.
In reaching this result, Comrerce first determ ned for RHP-NSK t hat
there was one CEP LOT and two hone market LOTs, and that the CEP
LOT was not the sane as either hone nmarket LOT. See id. Commerce
found that “[b]lecause the home narket |evels of trade were
different fromthe CEP level of trade, [it] could not match to
sales at the sane |evel of trade in the home market nor could [it]

determine a level-of-trade adjustnment based on NSK-RHP's hone

market sales.” 1d. Commerce also determned that there was “no
other information that provides an appropriate basis for
determining a | evel -of-trade adjustnent.” [d. For RHP-NSK s CEP

sales, therefore, Commerce “determined NV at the sane |evel of
trade as the [United States] sale to the unaffiliated custoner and
made a CEP of fset adjustnent in accordance with” § 1677b(a)(7)(B).
1 d. Moreover, contrary to RHP-NSK' s contentions, Commerce
concl uded that no provision of the anti dunpi ng statute provides for
a “partial” LOT adjustnment “between two hone nmarket [LOTs] where
neither level is equivalent to the level of the [United States]

sale.” Final Results, 62 Fed. Reg. at 54, 056-57.

B. Contentions of the Parties
RHP- NSK agrees with the manner in which Comerce determ ned
the LOT of its CEP for NV transactions. See RHP-NSK' s Mem at 25.

In particular, RHP-NSK agrees that Comrerce properly used the CEP
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as adjusted for 8§ 1677a(d) expenses prior to its LOT analysis.
RHP- NSK, however, argues that Commerce should have granted it a

“partial,” price-based LOT adjustnment. See id. at 27.

RHP- NSK first notes that Commerce found two LOTs in the hone
mar ket, one corresponding to original equipnent mnufacturers
(“CEM') sales and the other to after market (“AM) sales. See id.
at 27. RHP-NSK al so agrees that when Comerce nmat ched CEP sales to
home market CEM sales, Comrerce correctly applied a CEP offset
because there was no basis for quantifying a price-based LOT
adjustnent for CEP to CEM NV matches. See id. Further, RHP-NSK
agrees that “Conmerce correctly concluded that there was no record
information that would allow Comerce to quantify the downward
price adjustnent to adjust fully the AMNV [LOT] to the CEP [LOT].”
Id. Nevertheless, RHP-NSK di sagrees with Commerce’s decision to
apply a CEP offset when Comrerce matched CEP sales to hone market
AM sal es. In these situations, RHP-NSK argues that 8§
1677b(a) (7) (A and the SAA direct Conmerce to cal culate a partial,
price-based LOT adjustnent to NV for CEP sales neasured by the

price differences between CEM and AM LOTs. See id. at 27-28.

RHP- NSK notes that the statute directs Commerce to adjust NV

for any difference between CEP and NV “*wholly or partly due to
a difference in LOT between CEP and NV. Id. at 27 (quoting 8§

1677b(a) (7)(A)). RHP-NSK also notes that 8§ 1677b(a)(7)(B)
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i ndi cates a CEP of fset should only be used in the total absence of
price-based LOT adjustnents. See id. at 27-28. Accordingly, RHP-
NSK clainms that since there was evidence for quantifying price
differences between CEM and AM LOTs, Commerce’'s failure to
calculate a price-based LOT adjustnent that partly accounted for
such LOT differences violated the plain [|anguage of 8§

1677b(a) (7) (A). See RHP-NSK's Reply at 11-12.

Comrerce argues that it properly denied a partial LOT
adj ustnent and applied a CEP offset to NV for all of RHP-NSK s CEP
transactions. See id. at 40-46. Contrary to RHP-NSK s readi ng of
8 1677b(a)(7) (A, Commerce asserts that the statute only provides
for a LOT price-based adjustnent to NV based upon price differences
in the honme market between the CEP LOT and NV LOT when the
differences can be quantified. See id. at 43. Comrerce cl ai ns
that the statute does not authorize a LOT price-based adjustnent
based upon different LOIs in the hone nmarket when the price
di fference between the CEP LOT sal es and the hone market LOT sal es

cannot be quantified. See id.; see also Final Results, 62 Fed.

Reg. at 54,057 (explaining that Comrerce does not read into 8§
1677b(a) (7)(A)’s “wholly or partly” |anguage the authority to nake
a LOT adj ustnent based on differences between two hone nmarket LOTs
where neither level is equivalent to the | evel of the United States

sal e). Commerce, therefore, asserts that since it reasonably
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interpreted 8 1677b(a)(7)(A), the Court should sustain its denial
of a LOT adjustnent and grant of a CEP offset for all of RHP-NSK s

CEP transactions. See Def.’s Mem at 46.

Torrington generally agrees wth Commerce’s positions,
enphasi zing that Commerce reasonably interpreted §8 1677b(a)(7)(A)
as not providing for a “partial” LOT adjustnent as contended by
RHP- NSK. See Torrington’s Resp. at 23-24. Torrington further
argues that even if 8 1677b(a)(7)(A) permts a partial LOT
adj ust nent, RHP-NSK nevertheless failed to submt record evidence
to show entitlenment to such an adjustnent. See id. at 25-26
Accordingly, Torrington contends that this Court shoul d not disturb
Commerce’ s reasonable interpretation of the statute as applied to

the record evidence. See id. at 26.

C. Anal ysi s
The Court notes that this issue has already been decided in

NTN Bearing, 24 CIT at , Slip Op. 00-64, at 44. As this Court

decided in NIN Bearing, Commerce’s decision to deny RHP-NSK a

partial, price-based LOT adjustnent neasured by price difference
bet ween hone market OEM and AM sales was in accordance with | aw
There is no indication in 8 1677b(a)(7)(A) that the pattern of
price di fferences between two LOTs in the hone market, absent a CEP

LOT in the hone market, justifies a LOT adjustnent. Rat her,
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Conmerce’s interpretation of 8§ 1677b(a)(7)(A) as only providing a
LOT adjustnent based upon price differences in the honme market
between the CEP LOT and the NV LOT was reasonable, especially in
light of the existence of the CEP offset to cover situations such

as those at issue here.

V. Comrerce’s Duty Absorption Inquiry

A Backgr ound

Title 19, United States Code, 8 1675(a)(4) (1994) provides
that during an adm nistrative review initiated two or four years
after the “publication” of an anti dunpi ng duty order, Comrerce, if
requested by a donestic interested party, “shall determ ne whet her
anti dunpi ng duties have been absorbed by a foreign producer or
exporter subject to the order if the subject nerchandise is sold in
the United States through an inporter who is affiliated with such
foreign producer or exporter.”? Section 1675(a)(4) further
provides that Commerce shall notify the International Trade
Commi ssion (“ITC) of its findings regarding such duty absorption
for the ITCto consider in conducting a five-year (“sunset”) review
under 8 1675(c), and the ITCwll take such findings into account

in determining whether material injury is likely to continue or

® Subsection (a)(4) of 19 U S.C 8§ 1675 was added to the
antidunping law by the URAA in 1994. See Pub. L. No. 103-465, 8§
220, 108 Stat. 4809, 4860.
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recur if an order were revoked under 8§ 1675(c). See 19 U S.C 8§
1675a(a) (1) (D) (1994).

On May 31, 1996 and July 9, 1996, Torrington requested that
Comrer ce conduct a duty absorption inquiry pursuant to 19 U S.C. 8§
1675(a)(4) wth respect to various respondents, including Barden-
FAG and RHP-NSK, to determ ne whet her antidunping duties had been

absorbed during the seventh review See Final Results, 62 Fed.

Reg. at 54, 075.

Accordi ngly, Commerce conducted an inquiry and found that
duty absorption had occurred for the subject review See id. at
54, 044. In asserting authority to conduct a duty absorption
inquiry under 8 1675(a)(4), Commerce first explained that for
“transition orders,” as defined in 8 1675(c)(6)(C (that is,

antidunping duty orders, inter alia, deened issued on January 1,

1995), regulation 19 CF. R § 351.213(j)(2) (1997)“ provides that

* The full text of 19 C.F.R § 351.213(j) (1997) provides:

(j) Absorption of antidunping duties.

(1) During any admnistrative review covering all or
part of a period falling between the first and second or
third and fourth anniversary of the publication of an
antidunpi ng order under § 351.211, or a determnation
under 8 351.218(d) (sunset review), the Secretary, if
requested by a donestic interested party within 30 days
of the date of publication of the notice of initiation of
the review, will determ ne whether antidunping duties
have been absorbed by an exporter or producer subject to
the review if the subject nmerchandise is sold in the
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Commerce “w |1 make a duty absorption determ nation, if requested,
for any adm nistrative reviewinitiated in 1996 or 1998.” |1d. at
54,074. Commerce al so noted that although the regulation did not
bind it for this seventh AFB review, it constitutes a public
statenment of how Commerce construes § 1675(a)(4).° See id.
Commer ce concluded that (1) because the antidunping duty order on
the AFBs in this case has been in effect since 1989, the order is
a transition order pursuant to 8 1675(c)(6)(C), and (2) since this
review was initiated in 1996 and a request was made, Conmerce had
the authority to nake a duty absorption inquiry for the seventh

review. See id. at 54, 075.

United States through aninporter that is affiliated with
such exporter or producer. The request nust include the
nane(s) of the exporter or producer for which the inquiry
IS requested.

(2) For transition orders defined in section 751(c)(6)
of the Act, the Secretary will apply paragraph (j)(1) of
this section to any admnistrative review initiated in
1996 or 1998.

Id.

> Although 19 CF.R 8 351.213(j) is indicative of Commerce’'s
interpretation of the URAA the regulation does not apply here
because the adnministrative review in this case was initiated on
June 20, 1996 pursuant to a request dated May 31, 1996. Commerce’s
regul ations that were issued pursuant to the URAA apply only to
“adm nistrative reviews initiated on the basis of requests made on
or after the first day of July, 1997.” 19 CFR Parts 351 et al.
Antidunping Duties; Countervailing Duties; Final [Rlule, 62 Fed.
Reg. 27,296, 27,416-17 (May 19, 1997).
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B. Contentions of the Parties

Bar den- FAG and RHP-NSK argue that Commerce | acked authority
under 8 1675(a)(4) to conduct a duty absorption inquiry for the
seventh review of the 1989 antidunping duty orders. See Barden-
FAGs Mem at 12-15; RHP-NSK's Mem at 31-35. Bar den- FAG al so
argues that even if Commerce possessed the authority to conduct
such an inquiry, Comrerce’s nethodology for determining duty
absorption was contrary to | aw and, accordingly, the case shoul d be
remanded to Conmerce to reconsider its nethodol ogy. See Barden-

FAG s Mem at 15-18.

Comrerce argues it properly construed subsections (a) and (c)
of 8 1675 as authorizing it to make a duty absorption inquiry for
antidunping duty orders that were issued and published prior to
January 1, 1995. See Def.’s Mem at 22-30. Comerce al so asserts
that it devised and applied a reasonable nethodology for
determ ning duty absorption. See id. at 30-36. Torrington
generally agrees wth Commerce’s contentions. See Torrington's

Resp. at 7-12.

C. Anal ysi s

In SKF USA Inc. v. United States, 24 AT __, 94 F. Supp. 2d

1351 (2000), this Court determ ned that Conmerce | acked statutory

authority under 19 U.S.C. 8§ 1675(a)(4) to conduct a duty absorption
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inquiry for antidunping duty orders issued prior to the January 1,
1995 effective date of the URAA, Pub. L. No. 103-465, 108 Stat.

4809 (1994). See id. at , 94 F. Supp. 2d at 1357-59. The Court

noted that Congress expressly prescribed in the URAA that 8§
1675(a) (4) “must be applied prospectively on or after January 1,
1995 for 19 U.S.C. § 1675 reviews.” [d. at _ , 94 F. Supp. 2d at

1359 (citing § 291 of the URAA).

Because the duty absorption inquiry, the nethodol ogy and the
parties’ argunments at issue in this case are practically identi cal
to those presented in SKFE USA, the Court adheres to its reasoning
in SKFE USA. The Court, therefore, finds that Conmerce did not have
the statutory authority under 8 1675(a)(4) to undertake a duty
absorption inquiry for the applicable pre-URAA antidunping duty

order in dispute here.

V. Commerce’s Matching United States Sales to “Simlar” Hone
Mar ket Sales Prior to Resorting to CV

Bar den- FAG mai ntains that Comrerce erred in resorting to CV
Wi thout first attenpting to match United States sales, that is, EP
or CEP sales, to “simlar” hone market sales in instances where all
hone market sales of identical nerchandi se have been disregarded
because they were out of the ordinary course of trade. See Barden-
FAGs Mem at 11-12. Barden- FAG nmaintains that a remand is

necessary to bring Conmerce’s practice in line with the United
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States Court of Appeals for the Federal Grcuit’s (“CAFC') deci sion

in Cenex, S.A. v. United States, 133 F.3d 897, 904 (Fed. Cir.

1998). Commerce agrees with Barden-FAG See Def.’s Mem at 22.

The Court agrees with Barden- FAG and Conmerce. |n Cenex, the
CAFC reversed Commerce’s practice of matching a United States sale
to CV when the identical or nost simlar hone market nodel failed
the cost test. See 133 F.3d at 904. The CAFC stated that “[t] he
pl ain | anguage of the statute requires Commerce to base foreign
mar ket value [(now NV)] on nonidentical but simlar merchandi se
[(foreign |ike product under post-URAAlaw)] . . . rather than [ CV]
when sal es of identical nerchandi se have been found to be outside
the ordinary course of trade.” Id. Inlight of Cenex, this matter
is remanded so that Conmerce can first attenpt to match United

States sales to simlar home market sales before resorting to CV.

VI. Comrerce’'s Bel ow Cost Sal es Test for Barden-FAG
A. Background and Contentions of the Parties
Commerce conducted a belowcost test for Barden-FAG and

di sregarded sonme hone market sales. See Final Results, 62 Fed.

Reg. at 54,073. Barden-FAG contends that there was no allegation
of bel ow cost sal es, and under this Court’s decision in FAG (U K.)

Ltd. v. United States (“FAGU. K. "), 22 CIT ___, 24 F. Supp. 2d 297

(1998), the absence of such an all egation renders Conmerce’s use of
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bel ow cost data unlawful. See Barden-FAG s Mem at 19. Barden-FAG
contends that this Court must instruct Conmerce to disregard bel ow

cost sales to conformwith FAG U. K. See Barden-FAG s Mem at 109.

In the Final Results, Commerce stated that it could not

disregard the fact that it found that Barden-FAG was selling its
products bel ow cost. See 62 Fed. Reg. at 54,073. Inits brief to
this Court, however, Conmerce changed its position and agrees with
Barden-FAG that its actions were unlawful and asks that the Court
remand the issue with instructions to recal culate Barden-FAG s
margin without regard to the results of the bel owcost sal es test

in order to conply with FAG U. K. See Def.’s Mem at 36-37.

Torrington contends that because data is avail abl e regardi ng
Bar den- FAG s bel owcost sales, it should be used regardl ess of how
Commerce discovered the sales. See Torrington’s Resp. at 17-18.
Torrington believes it isirrelevant that Comrerce di scovered t hese
sal es because Barden-FAG provided the information rather than
because of an inquiry designed to find such sales. See id. at 19-

20.

B. Anal ysi s
Section 1677b(b)(1) provides that Commerce is enpowered to
disregard sales in the determ nation of NVif several preconditions

are net. First, Commerce nmust have “reasonabl e grounds to believe
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or suspect that sales of the foreign |I|ike product under
consideration for the determ nation of normal val ue have been nmade
at prices which represent |ess than the cost of production of that
product.” 19 U.S.C. 8 1677b(b)(1). “Reasonable grounds to believe
or suspect” exist in tw circunstances described in 8§
1677b(b) (2) (A):

There are reasonabl e grounds to believe or suspect
that sales of the foreign like product were nade at
prices that are |ess than the cost of production of the
product, if-

(1) in an investigation initiated under
section 1673a of this title or a review
conduct ed under section 1675 of this title, an
interested party . . . provides information,
based upon observed prices or constructed
prices or costs, that sales of the foreign
| i ke product wunder consideration for the
determ nation of normal value have been nade
at prices which represent |ess than the cost
of production of the product; or

(ii) in areviewconducted under section 1675
of this title involving a specific exporter,
the administering authority disregarded sone
or all of the exporter’s sales pursuant to
paragraph (1) in the investigation or if a
review has been conpleted, in the nost
recently conpleted review

If Commerce has the requisite reasonable grounds for
suspicion, it nmust then determ ne whether “in fact, such sales were
made at less than the cost of production.” 19 U.S.C 8

1677b(b) (1). In order to disregard sales nmade at |ess than the
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cost of production, Commerce nust also find that they “have been
made within an extended period of tinme in substantial quantities,
and . . . were not at prices which permt recovery of all costs

within a reasonable period of time.” 1d.

In the Final Results, Comrerce did not clearly articulate its

rational e for conducting the bel owcost test. See 62 Fed. Reg. at
54,073. Commerce nerely stated that it was required to disregard
bel ow cost sal es because “pursuant to [its] determnation [in the
fifth review] of bel ow cost sales by Barden in the [honme market],
in accordance with section 773(b)(2)(A) (i) [1677b(b)(2)(A (i)] of
the Tariff Act,” Commerce had the authority in the instant review
to request cost information and apply the cost test.® Id.

Commerce did not point to the “reasonable grounds,” if any, it had

® Inthe fifth review, Commerce had conceded that it did not
have the requisite reasonable grounds to suspect that Barden-FAG
made sales below cost, but had conducted the test because of
information it received when it inproperly collapsed the data of
FAG and Barden-FAG See Antifriction Bearings (& her Than Tapered
Roller Bearings) and Parts Thereof From France, Cermany, lItaly,
Japan, Singapore, Sweden, and the United Kingdom Final Results of
Ant i dunpi ng Duty Administrative Reviews and Partial Term nation of
Adm nistrative Reviews (“AFBV’), 61 Fed. Reg. 66,472, 66,490 (Dec.
17, 1996). In EFAG (U K. ) Ltd. v. United States (“FAG U K."), 22
T __ , 24 F. Supp. 2d 297 (1998), this Court invalidated the
results in AFBV of Comrerce’s belowcost test with respect to
Bar den- FAG because this Court found that it was unlawful for
Commerce to conduct such a test w thout “reasonable grounds to
bel i eve or suspect” that Barden- FAG nmade bel ow cost sales. See FAG
UK, 22 CTat ___, 24 F. Supp. 2d at 300. FAG U K. was deci ded
under the law as it existed prior to the URAA anendnents. See id.
at 298 n. 1.
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to suspect that Barden-FAG was naking bel owcost sales in the
instant review, and the Court will not guess why Conmerce deci ded
to conduct the bel owcost test.’ Moreover, subsection (i) and (ii)
of 8 1677b(b)(2)(A) define what constitutes sufficient evidence
with which to formreasonabl e suspicion, and there is no evidence

in the Final Results that Conmerce relied on the type of

information required to formthe “reasonabl e grounds to believe or
suspect” that belowcost sales existed before it initiated the

i nvestigation.

Because Commerce’ s determ nation i s unsupported by substanti al
evidence on the record, the Court remands this issue to Comrerce
and instructs it to recal cul ate Barden- FAG s dunpi ng margi n wi t hout

regard to the results of the bel ow cost test.

" Indeed, the Supreme Court has opi ned:

If the adm nistrative actionis to be tested by the basis
upon which it purports to rest, that basis nust be set
forth wth such clarity as to be understandable. It wll
not do for a court to be conpelled to guess at the theory
underlying the agency’s action; nor can a court be
expected to chisel that which nmust be precise from what
t he agency has | eft vague and i ndeci sive. I n other words,
‘W must know what a decision neans before the duty
beconmes ours to say whether it is right or wong.’

SEC v. Chenery Corp., 332 U S. 194, 196-97 (1947) (quoting United
States v. Chicago, M, St. P. & P.R Co., 294 U S. 499 (1935)).
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CONCLUSI ON
This case is remanded to Commerce to: (1) annul all findings
and conclusions nade pursuant to the duty absorption inquiry
conducted for this review, (2) match Barden-FAG s United States
sales to simlar hone market sales before resorting to CV; and (3)
recal cul ate Barden-FAG s dunping margin without regard to the
results of the belowcost test. Commerce’s final determnation is

affirmed in all other respects.
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