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OPI NI ON
RESTANI, Judge: This matter is before the court on a notion

for judgnent on the agency record pursuant to USCIT Rul e 56. 2,
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brought by Kerr-MGee Chem cal LLC and Chenetals, Inc.
(collectively, “Plaintiffs”), the petitioners in the underlying

antidunping admnistrative review. At issue is Electrolytic

Manganese Di oxide from Greece, 64 Fed. Reg. 62,169 (Dep’t comm

1999) (final admn. rev.) [hereinafter “Final Results”].
Plaintiffs contest the selection of home market sales for price
conpari son purposes. Plaintiffs also contend that inventory
carrying costs should not have been included in calculating

constructed export price (“CEP").

JURI SDI CTI ON & STANDARD OF REVI EW
The Court has jurisdiction pursuant to 28 U . S.C. § 1581(c)
(1994). In reviewing final determ nations in antidunping duty
i nvestigations and reviews, the Court will hold unlawful those
agency determ nations that are unsupported by substanti al
evi dence on the record, or otherw se not in accordance with | aw.

19 U.S.C. § 1516a(b)(1)(B)(i).

FACTUAL & PROCEDURAL BACKGROUND
During the period of review (“POR’), April 1, 1997 through
March 31, 1998, Tosoh Hellos AIC (“Tosoh”) sold only Electrolytic
Manganese Dioxide (“EMD’), an internedi ate product used in the
production of dry cell batteries. During this period, Tosoh

produced and exported EMD to the United States, though of a grade
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different fromthat sold in the honme narket.?

In March of 1989, Commerce determned that EMD from G eece
was being sold at less than fair value in the United States.

El ectrol ytic Manganese Dioxide from G eece, 54 Fed. Reg. 8,771

(Dep’t Comm 1989) (final determ) [“EMD from Greece”]. |In EMD

from G eece, Commerce determ ned that zinc-chloride and al kal i ne

grade EMD were “simlar” nerchandi se because “the two [grades] of
EMD are produced in the sane production process and differ only
in their final finishing”; there was mnimal cost difference
bet ween the products; and both grades were used in the production
of dry-cell batteries. 1d. at 8773. Commerce al so determ ned
that “respondent’s conbi ned hone market sal es of al kaline and
zinc-chloride grade EMD are adequate as a basis of conparison
since these sal es exceed five percent of sales of that
nmerchandi se to third countries.” 1d.

Plaintiffs sought judicial review of the determ nation in

EMD from Greece regarding the issues of product conparability and

home market viability. Kerr-MGee Chem v. United States, 14 CT

422, 741 F. Supp. 947 (1990). There, the court affirnmed

Commerce’s viability analysis and its determnation that the two

! These included the followi ng grades: (1) a |
] grade EMD manuf actured using one subtype of an input,

namely [ ] and (2) [ ] grade EMD
manuf act ured usi ng anot her subtype of an input, nanmely [

]. In the period of review, Tosoh sold in the hone
mar ket only the [ ] EMD and exported to the United

States only the [ ] grade EMD.
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grades of EMD were “simlar” under the then-applicable like
product provision of the statute. 1d., 14 CT at 426-31, 741 F
Supp. at 952-56.

On April 29, 1998, THA requested that Commerce initiate the

adm ni strative review of EMD from G eece. Initiation of

Ant i dunpi ng and Countervailing Duty Adnmi nistrative Revi ews and

Requests for Revocations in Part, 63 Fed. Reg. 29,370 (Dep’'t

Comm 1998). Commerce found that the hone market product

qualified as a “foreign like product,” that the home nmarket was
vi abl e pursuant to the five percent viability test, and that a
“particul ar market situation” did not exist to warrant departure

therefrom Final Results, 64 Fed. Reg. at 62,170-73.

Plaintiffs appealed the Final Results to this court.

On May 17, 2000, the United States International Trade
Comm ssi on published the results of its five-year (sunset) review
of the antidunping orders against EMD from G eece and Japan
finding that revocation of the antidunping duty orders “woul d not
be likely to lead to continuation or recurrence of materi al
injury to an industry in the United States within a reasonably

foreseeable tine.” Electrolytic Manganese Di oxide from G eece

and Japan, 65 Fed. Reg. 31,348, 31,348 (Int’|l Trade Commri n 2000)
(sunset rev.). On May 31, 2000, Commerce revoked the anti dunping
orders agai nst EVMD from Greece and Japan, effective January 1

2001. Electrolytic Manganese Di oxide from G eece and Japan, 65
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Fed. Reg. 34,661 (Dep’'t Conm 2000) (revocation).
Not wi t hst andi ng the revocation, Plaintiffs maintain the appeal of

the Final Results.?

DI SCUSSI ON

Plaintiffs challenge the Final Results on three grounds.

First, Plaintiffs claimthat Commerce’s determ nation of “foreign
i ke product” under 19 U S.C. 8 1677(16)(B) is not supported by
substanti al evidence and is otherwi se not in accordance with |aw.
Second, Plaintiffs contend that (a) the | ow volune of U S. sales
relative to sales worldwi de warrants a departure from application
of the test for home market viability under 19 U S.C. §

1677b(a) (1), and (b) a “particular market situation” renders
Tosoh Greece’s hone market sal es an i nadequate basis for
conparison. Third, Plaintiffs claimthat inventory carrying
costs were associated with econom c activities occurring in the
United States and therefore should have been included in

cal cul ating constructed export price.

|. Foreign Like Product

In the Final Results, Comrerce concluded that the EMD Tosoh

sold in Geece is a “foreign like product” on which normal val ue

2 No party has argued that the revocation rendered the Final
Results nmoot. WWether duties are owed for the review period at
i ssue remai ns an open i ssue.
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can be based under 19 U S.C. § 1677(16)(B).®* 64 Fed. Reg. at
62,171. Plaintiffs argue that this conclusion is not supported
by substantial evidence and is contrary to | aw because the EMD
sold in Geece is (1) not “like [the exported product] in
conponent material or materials and in the purposes for which
used”; and (2) not “approximately equal in comrercial value to
[the exported product],” as required under 19 U S.C. 8§

1677(16) (B)(ii) and (iii).

3 19 U.S.C. 8 1677(16) reads in relevant part:
(16) Foreign like product

The term "foreign |ike product” neans nerchandise in the
first of the follow ng categories in respect of which a
determ nation for the purposes of part Il of this subtitle
can be satisfactorily made:

(A) The subject nerchandi se and ot her nerchandi se which is
identical in physical characteristics with, and was produced
in the sane country by the sane person as, that nerchandi se.

(B) Merchandi se- -

(1) produced in the same country and by the sanme person as
t he subj ect nerchandi se,

(1i) like that nmerchandi se in conponent material or
materials and in the purposes for which used, and

(ti1) approximately equal in commercial value to that

mer chandi se.
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A. Conponent Materials

In the Final Results, Comrerce determnm ned that the EMD sol d

in Geece is “like [the exported product] in conponent nateria
or materials” pursuant to 19 U S.C. 8§ 1677(16)(B)(ii) based on
several findings.* Comerce found that “the nobst inportant
conponent materials (i.e., nmanganese ore, heavy oil, sulfuric
acid, etc.) of the U S. and hone market products are the sane.”

Final Results, 64 Fed. Reg. at 62,170. Conmerce recogni zed that

t he honme market product is manufactured using a different subtype
of a particular input than that used to manufacture the subject
mer chandi se, but found that “the difference [between subtypes of
the input] is not a difference in conponent materials but rather
a difference in the equi pnent used in the manufacturing
processes.” 1d. Conmerce also dism ssed the fact that Tosoh

itself had classified the subtype of input used in nmanufacturing

t he hone market product as a “raw material,” as “this designation
was solely for accounting purposes because the useful life of the
equi pnent is less than one year.” 1d.

Plaintiffs argue that Conmerce’s determ nation is not
supported by substantial evidence for two reasons. First,

Plaintiffs argue that contrary to Comerce’s findings, the input

4 Commerce and Tosoh concede that the products are not
identical pursuant to 8 1677(16)(A).
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at issue is also an “inportant” material because it is necessary
for the manufacture of the hone market EMD and constitutes a
substantial percentage of total conponent material val ue.
Second, Plaintiffs maintain that unlike the subject nerchandi se,
t he hone market EMD i s manufactured using an input subtype that,
because it is consunmed in the production process, is expensed as
a variable cost and is therefore nore properly characterized as a
conponent raw nateri al .

Plaintiffs do not establish that Conmerce’ s determ nations
are not supported by substantial evidence. Substantial evidence
“must be enough reasonably to support a conclusion.” Ceramca

Regi onontana, S.A. v. United States, 10 C T 399, 405, 636 F

Supp. 961, 966 (1986) (citations omitted), aff’'d, 810 F.2d 1137
(Fed. Gr. 1987). Under 19 U S.C. § 1677(16)(B), Commerce is not
required to find that the products are identical as under 19

US C 8§ 1677(16)(A).°> Here, the record shows that (1) except
for the input at issue, the materials used in producing the two
grades of EMD are identical; (2) both EMD grades have the sane
physi cal structure; and (3) neet the same m ni mum chem cal

property specifications. Viability & Conparability Mem (Apr.

29, 1999), at 3, C.R Doc. 33, Def.’s App., Tab 1, at 7

> Even under 19 U.S.C. 8§ 1677(16)(A), exact identity is not
required. See Pesquera Mares Australes Ltda. v. United States,
No. 98-08-02680, 2000 W. 766520, at *3-4 (C. Int’'l Trade June 5,
2000) .
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Questionnaire Response (July 7, 1998), at A-17 to A-18, C.R Doc.

1, Pl.’s App., Tab 4A, at 1-2. Plaintiffs do not dispute any of
these facts. Plaintiffs concede that the input subtype that is
used in manufacturing the subject nmerchandi se al so can be used to
produce the hone market EMD. Rather than deem ng the input
unnecessary or uninportant, Comerce reasonably determ ned that
the difference in subtypes al one was not sufficient to outweigh
the factual findings in favor of “foreign |like product.” See

Sony Corp. v. United States, 13 G T 353, 357-59, 712 F. Supp.

978, 981-83 (1989) (upholding International Trade Comm ssion’s
determ nation that simlarities in physical characteristics and
production processes outwei gh differences asserted by plaintiff).
Therefore, even if the subtype of input at issue that was used in
manuf acturing the hone market ENMD were properly considered a
“conponent,” Comerce’s determ nation of “like in conponent

mat erials” is supported by substantial evidence.

Plaintiffs’ second argunent — that the designation of an
item for accounting purposes should determ ne characterization
under 8 1677(16)(B)(ii) — also lacks nerit. Characterization of
an itemfor accounting purposes does not dictate how the item
shoul d be classified for the purposes of finding “like in
conponent materials” under 19 U S.C. § 1677(16)(B)(ii). Rather,
t he physical characteristics underlying the accounting

designation are relevant to, but not dispositive of, Commerce’s
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determnation in this regard. For exanple, in Silicomnganese

fromthe People’s Republic of China, 65 Fed. Reg. 31,514 (Dep’'t

Comm 2000) (final admin. rev.), Commerce recognized that an item
was not physically incorporated within the final product and,

t hus, would not nornmally be considered a direct material input
(typically classified as “process materials” that are often

included in factory overhead as “consunables”). See |Issues &

Deci sion Mem, at Part |V, cnt. 1. Nevert hel ess, Commerce

concluded there that for the purposes of determning “foreign

i ke product,” the itemwas nore properly characterized as a cost
el enent separate fromfactory overhead, and therefore a conponent
part, because it represented a “significant portion of the cost

of the finished product.” 1d. Simlarly, in Saccharin fromthe

People’s Republic of China, 59 Fed. Reg. 58,818, 58,823-24 (Dep’t

Comm 1994) (final determ), though respondent characterized a
particular itemas “factory overhead,” Comrerce deened it a
direct material input, and therefore a conponent for the purposes

of determning “foreign like product,” because it was specially
processed, packaged, and shipped to custonmers and because it was
required for a particular segnent of the production process for
whi ch a substitute was not avail abl e.

Commerce in this case properly | ooked at the physical

properties underlying Tosoh’s accounting designation and

determ ned that such designation was not determ native. See
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Viability & Conparability Mem, at 6, Def.’s App., Tab 1, at 6.

As Tosoh explained to the Departnment, the |

] is part of the finished product only insofar as “it
cannot be totally elimnated in the washing process.” See March

10, 1999 Submi ssion, at 4, C.R Doc. 29, Def.’s App., Tab 3, at

1. Based on these findings, Commerce concluded that the input at
i ssue was not a conponent for the purpose of determ ning “foreign
i ke product.”

B. Pur pose for which Used

Commer ce concluded that the honme nmarket EMD and t he subject
nmer chandi se did not differ in the purpose for which they are
used. This conclusion was based on a finding that “Tosoh’s
custoners use both types of EMD grades as a cathode material,
whi ch provides the electric charge needed for a battery to

perform” Final Results, 64 Fed. Reg. at 62,171. Plaintiffs

first argue that the batteries that contain the hone market ENM
cannot be used for the sane purposes as the batteries that
contain the subject merchandise. Plaintiffs further argue that
the EVMD sold in the home market was used prinmarily as an additive
or an “enriching agent” to natural manganese di oxide (NVD) in

i nexpensive battery cells, while the subject nmerchandise is

solely used in premium high-drain AA batteries as the cathode
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material itself. To support their argunent, Plaintiffs cite
evi dence that the EMD Tosoh sold in the home market is of a | ower
quality and sells for a lower price than the EMD exported by
Tosoh to the United States.

First, under 19 U S.C. 8§ 1677(16)(B)(ii), Comrerce need only
find that the home market product is “like” the subject
nmer chandi se in the purpose for which it is used; it need not find
exact identity of purpose, nor must it find |like purpose for the
device (here, batteries) into which the product is ultimtely

i ncorporated. Koyo Seiko Co. v. United States, 66 F.3d 1204,

1210 (Fed. Cir. 1995) (“[I]t is not necessary to ensure that hone
mar ket nodels are technically substitutable, purchased by the
sane type of custoners, or applied to the sane end use as the

U.S. nodel.”) (enphasis added). See also Sony Corp., 13 CIT at

359, 712 F. Supp. at 983 (rejecting plaintiff’s contention that
| ack of interchangeability between products defeats a finding of

“simlar merchandise”); Certain Forged Steel Crankshafts fromthe

United Kingdom 56 Fed. Reg. 5975, 5977 (Dep’t Conm 1991) (final

admn. rev.) (“Under [19 U S.C. 8 1677(16)(B)] end-use is a
factor only when the end-use pertains to the product under
investigation itself, not to the product into which it is

incorporated.”), aff’'d, United Eng. & Forging v. United States,

15 G T 561, 565-67, 779 F. Supp. 1375, 1380-82 (1991). Thus,

that the batteries into which the respective grades of ENMD were



COURT NO. 99-12-00741 PAGE 13

i ncorporated had different end-uses is not determ native of

whet her the grades of EMD t hensel ves nmay properly be consi dered
“like in purposes for which used.” Second, that the home nmarket
EMD was used by sone custoners as an additive does not negate the
fact that, as Plaintiffs concede, approxinmately 50% of the EMD
sold in the home market was used as the cathode material itself,

t he sane purpose for which the subject nerchandi se was used.
Commerce’s finding of “like” purpose is therefore supported by

substanti al evi dence.

C. Commercial Val ue

Commer ce concluded that the EVMD sold in the home market is
“approxi mtely equal in comercial value to [the exported]
mer chandi se” pursuant to 19 U. S.C. § 1677(16)(B)(iii). Final
Results, 64 Fed. Reg. at 62,171-72. Comrerce based its concl usion
on two findings: (1) the difference in nmerchandise (“difner”)
fell within 20% of the total manufacturing cost of the subject

mer chandi se, Electrolytic Manganese Di oxide from G eece, 64 Fed.

Reg. 25,008, 25,009 (Dep’t Comm 1999) (prelim determ); and (2)
the sales data froma third country — the only country selling
both grades of EMD at issue during the POR — reveal ed an

extrenmely low price differential between the two grades.®

6 Commerce found that the third-country average unit U S.
dollar price per ton of the | ] differed from
that of the [ ] sales by | ].
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Plaintiffs contend that in this case the difner test is unusable
for the purposes of determ ning conmercial conparability.

Plaintiffs also dispute the use of third country sal es data.

1. Application of the D fner Test

Odinarily, the difrmer adjustnent to nornmal value is used to
account for the difference in cost attributable to the difference
i n physical characteristics between the hone market product and
t he subject nmerchandise. See 19 U S.C. 8§ 1677b(a)(6) (O (ii).

See also Inport Administration Policy Bulletin, No. 92.2 (July

29, 1992) [hereinafter “Policy Bulletin”]; Bethlehem Steel Corp.

v. United States, 2000 W. 726931 at *4 (C. Int’| Trade 2000).

“I'l]f the difrmer adjustnent . . . exceeds twenty percent,
Commerce will not nake a finding that the hone-market product is
reasonably conparable to the exported good, unless it can explain

how t he conparison is neverthel ess reasonable.” Mtsubishi Heavy

| ndustries, Ltd. v. U S.,112 F. Supp. 2d 1170, 1171 (C. Int’|

Trade 2000). In the instant case, Comerce found a difrmer within
this 20% gui deline, as calculated on the basis of variable

manuf acturi ng costs.’ Final Results, 62 Fed. Reg. at 62,170.

Commercial Value Mem (July 27, 1999), at 2, CR Doc. 47, Pl.’s
App., Tab 15-A, at 2 [“Conmerical Value Menp”].

" Tosoh reported a difnmer of [
], whichis | ] of the total manufacturing cost of the
subj ect nerchandi se, [ ]. Tosoh
October 29, 1998 Reply Letter, at 17, C R Doc. 19, Tosoh’s App.,
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Commerce used the results of this calculation to support its
conclusion that the home market product and the subject

mer chandi se were “conmercially conparabl e” for the purposes of
determning “foreign |ike product” under 19 U S.C. 8§
1677(16) (B) (iii).

Plaintiffs first argue that the difner test cannot be
applied to support a finding of conmercial conparability where
the difrmer is “distorted” by the difference in physical
characteristics between the two grades of EMD. Plaintiffs
contend that because the input at issue used in producing the
home mar ket product is wholly consunmed, it is characterized as a
variabl e cost, and thus factored into the difmer calculation. 1In
contrast, because the disputed input used in producing the
subj ect nerchandi se is not wholly consuned, it was not included
in variable costs and was thus excluded fromthe difnmer
cal cul ation. Consequently, Plaintiffs contend that the difrer is
t heref ore necessarily unbal anced and unusabl e as support for a
determ nati on of comrercial conparability. Plaintiffs also
al | ege that Conmerce was inconsistent in including as “variable
costs” those costs associated with the home market input in
calculating the difrmer where this item had been excluded from
consideration in the determ nation of “like in conponent

material s” under 19 U.S.C. 8§ 1677(16)(B)(ii).

Tab F-1, at 8.
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Commerce responds that it is within its discretion to use
the difmer test to support its determ nation of commerci al
conpatibility and the physical differences between the products
are not such that the difner test cannot be so used. Commerce
al so explains that it included variable costs associated with the
di sputed input in the honme nmarket EMD because the difnmer accounts
for not just conponent nmaterials but also variable factory

overhead. Final Results, 64 Fed. Reg. at 62,170. Although the

court finds Conmerce’s cal cul ati on nmethodol ogy for the difner
somewhat questionable, see note 10 infra, Commerce’s
determ nati on of comrercial conparability is supported by

substanti al evi dence.?®

8 Tosoh Greece cites Disposable Pocket Lighters from
Thail and, 60 Fed. Reg. 14,263 (Dep’'t Conm 1995) (final determ)
(“Di sposabl e Lighters”) and United Engineering, 15 CI T 561, 779
F. Supp. 1375, for the proposition that in determ ning “foreign
l'i ke product” under 19 U.S.C. § 1677(16)(B), Commerce may focus
on the physical characteristics to the exclusion of commrerci al
val ue. Notw thstanding the broad | anguage of United Engi neering,
we note that this argunent |lacks nerit. For merchandise to
qualify as “foreign like product” under 19 U. S.C 8§ 1677(16)(B)
Commerce nust consider all three criteria set forth therein. See
Tinken Co. v. United States, 11 CIT 786, 792, 673 F. Supp. 495,
503 (1987) (remanding for a determ nation of whether nerchandi se
conpared was of “approxi mately equal comercial value”). Accord
Ni hon Cenent Co. v. United States, 17 CI T 400, 411-12 (1993).

Furt hernore, Tosoh's reliance on D sposable Lighters and
United Engineering is msplaced. |In D sposable Lighters, the
Depart ment noted that

the Departnent places little weight on the commercial val ue
criterion in determ ning what constitutes such or simlar
merchandise. . . . [T]he Departnent focuses on the
simlarity of the physical characteristics. . . . The
Department’s position in this regard has been upheld by the
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Commerce has been granted broad discretion to devise a
nmet hodol ogy for determ ning what constitutes "simlar"”

mer chandi se. See Koyo Seiko, 66 F.3d at 1209. Specifically, it

is within Comrerce’s discretion to apply the 20% difrer test in
informng its determ nation of commercial conparability under 19

US C 8 1677(16)(B)(iii). See SKF USA Inc. v. United States,

874 F. Supp. 1395, 1399-1400 (Ct. Int’|l Trade 1995) (finding that

Commerce acted within its discretion in using the 20% di f nmer

adj ustnment cap as test for identifying simlar nerchandise).
Commerce is also correct that the difrmer allowance normally

relies on only variable and sem -vari abl e manuf acturi ng expenses

in quantifying cost differences.® Furthernmore, Commerce did not

ClTin United Engi neering.

60 Fed. Reg. at 14, 266.

The court in United Engineering held that the | TA was not
required to consi der nonphysical criteria (such as end-use and
comercial value) in making its selection of a foreign-narket
conpari son nodel, but it has the discretion to do so. 15 CIT at
566, 779 F. Supp at 1381. The I TA s selection in that case,
however, was under 19 U S.C. § 1677(16)(C), not § 1677(16)(B) as
in this case or in D sposable Lighters, for that matter. See
Crankshafts fromthe United Kingdom 56 Fed. Reg. at 5977-78
(“al though the statute nmakes reference to commercial value in
section 771(16)(B), we disagree with [the] argunent that this
requires the Departnent to consider differences in prices in
maki ng such or simlar conparisons. . . . [Under section
771(16) (C), the Departnent has the discretion to nmake reasonabl e
conparisons w thout regard to comrercial value.”).

® According to the Policy Bulletin:

[i]f the commercial value of the two products is
greatly different, then a conparison is not reasonabl e;
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reject Tosoh’s accounting designation of costs associated with

t he hone market input; Conmerce nerely determ ned that for the
purpose of determning simlarity in conmponent materials, such
designation was not controlling. In any event, nothing in the

| anguage of 8§ 1677(16)(B) conpels Commerce to adhere to the
characterization under its 8 1677(16)(B)(ii) analysis when
determ ning conmercial conparability under 8 1677(16)(B)(iii), or
vice versa. Therefore, use of the difnmer test in determ ning

commerci al conmparability was proper.?°

the difrmer adjustnent, being limted to variable

manuf acturing costs probably cannot fully conpensate.
When the variable cost difference exceeds 20% we

consi der that the probable differences in values of the

itenms to be conpared is so large that they cannot

reasonabl y be conpared.

The difrmer is normally cal culated by dividing the difference in
vari abl e production costs by the total manufacturing costs of the
product exported to the United States. 1d.

1 This is not to say that Cormerce was conpelled to apply
the difrmer test as it did or to calculate the difrmer as it did.
Here, the calculation includes the costs of the honme market input
whil e excluding the costs of its counterpart in the subject
mer chandi se sinply because the Policy Bulletin directs that
vari abl e and sem -variable costs factor into the difnmer analysis.
Commerce’s findings with respect to the home market input (for
t he purpose of determ ning whether the products were “like in
conponent materials”) would have warranted excl usion of costs
associ ated therewith when cal culating the difner, notw thstanding
Tosoh’ s desi gnation of such costs as vari abl e. Comrerce is ill-
advi sed to consider each criteria under 19 U S.C § 1677(16)(B) in
isolation. Al parties seemto accept that the difner
cal culation actually showed a few percentage points difference in
the wong direction. The difner calculation would have been nore
reliable had Commerce either excluded or included the costs
associated wth both sub-types of correspondi ng inputs.
Plaintiffs, however, have not requested remand for recal cul ation
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2. The Use of Third Country Sal es

To determ ne conparability of conmercial val ue, Conmerce
also relied on data concerning the quantity and val ue of two EMD
grade types sold in one third-country market, [ ].
Commerce relied on sales data fromthis third country because it
was the only market in which Tosoh sold both grades during the

POR ' Final Results, 64 Fed. Reg. at 62,171-72. Based on this

data, Commrerce found that the two grades were priced closely
enough to support a finding of commercial conparability.
Plaintiffs contend that Commerce erred in relying on data
concerning third-country sal es where such sal es were not
representative of the commercial value of the home market type
EMD. Plaintiffs argue that the third-country sal es cannot
represent the commercial value of the hone market type EMD

because the use of the EMD by the third-country custoners

of the difnmer and do not argue that the difnmer woul d exceed 20%
under either nethodol ogy suggested by the court. Their argunent
is that difmer should not be cal culated or used, an argunent the
court rejects.

1 Commerce had requested the quantity and value of sales to
each of the three largest third-country narkets where it sold
both types of EMD grades during the review period. Tosoh
reported that during the period of review it had only one third-
country market where it sold both grades of EVMD. Commerical Val ue
Meno, at 1-2, Pl.’s App., Tab 15-A, at 1-2; Third-Country Market
Submi ssion (May 5, 1999), at 1-2, CR Doc. 35 Pl.’s App, Tab 3
at 1-2.
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differed substantially fromthe uses of the EMD in the U S. and
home markets. Plaintiffs concede that the EVD sold in the third-
country market was used as the cathode material in battery
manufacture, but maintain that it was not sold for use as the
cathode in dry-cell batteries, nor as an additive for an NMVD
cathode, as in the U S. and honme market products, respectively.
Plaintiffs contend that these different uses “nmay affect rel evant
suppl y/ demand factors and thus its market value.” Plaintiffs
therefore urge that the comrercial val ue be determ ned by
conparing the average unit val ues based on worl dw de sal es of the
two grades of EMD, in which case the difference in comerci al
val ue woul d preclude the honme nmarket EMD from being a “foreign
i ke product.”??

Plaintiffs’ assertion that the EMD sold in the third country
was not used for the same purposes as the U S. and honme market

EMD is not supported in the record. In the Conmercial Value

Menor andum Commerce cited an affidavit from Tosoh’s Director of

Sal es who stated that “during the review period, Tosoh’s [third-

2 Plaintiffs contend that commercial value of the type of
EMD sold in the hone market differs fromthat of the type sold in
the United States by | ], relying on Tosoh’s Subm ssion of
Quantity and Value Reconciliation Letter (Dec. 9, 1998), at Exh.
1, CR Doc. 21, Pl.”s App., Tab 1, at 13. This percentage is
apparently based on a conparison of average unit value of each
grade of EMD: [ ] per MI for the U S. market ENMD
conpared to [ ] for the hone market EMD. Plaintiffs
fail to show, however, how they arrived at these underlying
figures. Furthernore, it appears that Plaintiffs cal cul ated
average unit value for the year 1997 rather than the POR
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country] custoner purchased . . . EMD from Tosoh for use as a
cathode m xture in the manufacture of primary (i.e., non-
rechargeabl e) dry-cell batteries.” Pl.’s App., Tab 15-A, at 4.
Furthernore, as stated above, the EMVMD sold in the home market was
not sold exclusively as an enriching agent, but also as the
cathode itself. Therefore, the court rejects Plaintiff’'s
invitation to engage in speculation as to what effect any
difference in use m ght have had on the demand and supply of the
products sold in the third country. Comerce’ s use of third-
country sal es data was appropriate and its cal cul ati ons derived
t heref rom appear accurate.?!® Therefore, even though the exact

di fmer calculation is questionable, Commerce’ s determ nation of
commercial conparability is supported by substantial evidence.
In sum Commerce’s determ nation under the three-part test of 8§
1677(16) (B) for determning |ike product is supported by
substanti al evi dence.

1. Hone Market Viability

In the Final Results, Commrerce concluded that pursuant to 19

US C 8 1677b(a)(1) the sales of EMD in the hone market

constituted a viable basis for cal culating normal val ue. 64 Fed.

13 The average unit U.S. dollar prices were | ]

per metric ton for the | ] grade EMD sal es and |
] per netric ton for the [ ] grade EMD

sal es, which represents a difference of about [ ].

Commercial Value Mem, at 2, Pl.’s App., Tab 15-A, at 2.
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Reg. at 62,172-73. Conmerce’s concl usion was supported by three
findings. First, Commerce found that the aggregate quantity of
foreign |ike product sold in the home market was greater than
five percent of the aggregate quantity of sales of the subject
nmerchandise to the United States.® 1d. at 62,173. Second,
Commerce found that there was no “unusual situation” that woul d
warrant a departure fromthe five percent viability test. 1d.
Third, Commerce found that there was no “particul ar market
situation” within the meaning of 19 U.S.C. 8§ 1677b(a) (1) (O (iii)

that woul d prevent a proper price conparison.®® |d. Plaintiffs

¥ Under 19 U.S.C. § 1677b(a)(1)(C(ii), third country sales
(rather than sales in the exporting country) would be appropriate
to determine normal value if “the adm nistering authority
determ nes that the aggregate quantity (or, if quantity is not
appropriate, value) of the foreign |like product sold in the
exporting country is insufficient to permt a proper conparison
with the sales of the subject nerchandise to the United States .

The subparagraph further specifies that “the aggregate
guantity (or value) of the foreign like product sold in the
exporting country shall normally be considered to be insufficient
if such quantity (or value) is less than 5 percent of the
aggregate quantity (or value) of sales of the subject nerchandi se
to the United States.” |1d. Here, Commerce found that sales in
the home market constituted approxinmately | ] greater
than the aggregate vol une of sales of the subject nerchandise in
the United States. VM ability & Conparability Mem, at 7-8,
Def.”s Ex. 1, at 7-8.

15 Under 19 U.S.C. § 1677b(a)(1)(C(iii), sales in the hone
mar ket may be rejected as the basis for cal culating nornmal val ue
if “the particular market situation in the exporting country does
not permt a proper conparison with the export price or
constructed export price.”



COURT NO 99-12-00741 PAGE 23
contest only the second and third findings.

A Unusual Situation

To determ ne whether there is a sufficient volume of sales
in the hone market to serve as a viable basis for calculating
normal val ue (NV), Comrerce conpares the respondent's vol une of
home- mar ket sal es of the foreign |ike product to the vol une of
U. S. sales of the subject nerchandise in accordance with 19
US C 8 1677b(a)(1)(C(ii). Under normal circunstances, if the
respondent’' s aggregate vol une of honme-nmarket sales of the foreign
i ke product is greater than five percent of its aggregate vol une
of U S. sales for the subject nerchandi se, the hone market is
deened vi abl e and NV may be based on hone-market sales. 19
US C 8 1677b(a)(1)(C. The Statement of Administrative Action
(“SAA”) recogni zes, however, that “in unusual situations .
home mar ket sales constituting nore than five-percent of sales to
the United States could be considered not viable.” H R Rep. No.

103-826, at 821, reprinted in 1994 U S.C. C. A N 4040, at 4162.

When a hone market is deenmed not viable, Commerce normally
cal cul ates NV based on sales to a viable third-country market

rat her than on constructed value (CV).'® See Certain Forged

6 Once Conmerce determ nes that the hone market is not
vi abl e under one of the conditions in 19 U S.C. 8§ 1677b(a)(1) (0O
Commerce nmay use third country sales as a basis for calculating
NV, provided, however, that they thenselves are deened viable
according to the following criteria in 8 1677b(a)(1)(B)

(I') [the price of the foreign |ike product sold in such
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Stainless Steel Flanges fromlindia, 61 Fed. Reg. 14,073, 14,074

(prelim results) (Dep’'t Conm 1996).

Plaintiffs argue that there is an “unusual situation”
warranting rejection of hone market sales as a basis for
cal cul ating NV because the sales in the United States were
“negligible,” such that “virtually any vol une of home market
sal es” woul d satisfy the five percent viability test. Pl.’s Br.
at 38-39. Plaintiffs urge that NV be based i nstead on EMD sal es
to Switzerland because sales to that country were of sufficient
vol une “to subsidi ze Tosoh Greece’s penetration of the United
States market.” 1d.

Plaintiffs’ argunment is without nmerit. Under the pre-
Uruguay Round Agreenments Act statute, viability was determ ned by
conparing the quantity of goods sold in the home narket to those
sold in countries other than the United States. Under the
current statute, the five percent viability test is determ ned by
conparing hone market sales directly to U.S. sales. The SAA

clarifies that the use of third country sal es data conparator was

country] is representative,

(I'l) the aggregate quantity (or, if quantity is not
appropriate, value) of the foreign like product sold by the
exporter or producer in such other country is 5 percent or
nore of the aggregate quantity (or value) of the subject
mer chandi se sold in the United States or for export to the
United States, and

(I'11) the adm nistering authority does not determ ne that
the particular market situation in such other country
prevents a proper conparison with the export price or
constructed export price.
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elimnated fromthe five percent honme market viability test to
“prevent the use of ‘thin’ honme markets as the basis for
identifying dunping.” H R Rep. No. 103-826, at 821, reprinted
in 1994 U S.C.C. AN 4040, at 4162. The term“thin” narkets
refers to situations whereby the volunme of hone market sales is
high in relation to third country sales such that the 5%test
woul d be satisfied even though the quantity of honme narket sal es
m ght be extrenely lowin relation to U S. sales such that a
price-to-price conparison woul d be unreasonable. Thus, the
anmendnent elimnated the use of the third country sal es data
conparator to account for the possibility of “false positive”
results in the application of the five percent viability test
that m ght arise therefrom To use Switzerland sal es data
because the hone market sal es are sonehow “thin” in conparison to
U S. sales, as plaintiffs urge, would turn the SAA on its head.
Furthernore, the statute sets no m ninmumquantity of U S. sales
that may be used in making the direct conparison to hone market
sales. Indeed, even a single entry of subject nerchandise is
sufficient where such an entry is indicative of the respondent’s

regular pricing practices. See Silicon Metal fromBrazil, 59

Fed. Reg. 42,806, 42,813 (Dep’t Comm 1994) (final admn. rev.)
(review based on finding that single sale “constitutes the nost
accurate reflection of [respondent’s] pricing practices during

the review period”). See also Fresh and Chilled Atlantic Sal non
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from Norway, 62 Fed. Reg. 1430, 1432 (Dept. Comm 1997) (fi nal

results) (review based on single sale so |ong as sal e based on
bona fide armis |length transaction). Plaintiffs have made no
showi ng that the U S. sal es are sonehow anomal ous in terns of
pricing, nor any other circunstances of sale that woul d render
U S. sales an invalid basis for conparison. Therefore,
Plaintiffs have not shown on this basis that Conmerce’ s direct
conparison of U S. sales to hone market sales is not supported by

substanti al evidence or otherwi se not in accordance with | aw.

B. Particul ar Market Situation

Even if the five percent honme market viability test may be
met under 19 U . S.C. 8§ 1677b(a)(1)(C(ii), the use of third
country sales as a basis for calculating NV may be justified
where Commerce, acting in its discretion, finds a “particul ar
mar ket situation” in the exporting country that would preclude a
proper conparison with the export price pursuant to
81677b(a) (1) (O (iii).* Al though the statute does not specify
what constitutes such a “particular market situation,” exanples

given in the SAAinclude the followng: (1) a single sale in the

7 Commerce is not obligated to nmake findings regarding a
“particul ar market situation,” as such a requirenent woul d
significantly inpair the Departnment’s ability to conply with its
statutory deadlines. See Antidunping Duties; Countervailing
Duties, 62 Fed. Reg. 27,296, 27,357 (Dep’t Comm 1997) (preanble
to final rule).
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home mar ket constitutes five percent of sales to the United
States; (2) governnment controls over prices “to such extent that
home mar ket prices cannot be considered conpetitively set,” and
(3) differing patterns of demand experienced in the United States
and in the exporting country. Plaintiffs do not contend that any
of these scenarios apply to the instant case.!® Rather
Plaintiffs argue a “particular market situation” exists where (1)
t he physical characteristics of the home and U. S. market products
are so dissimlar that a proper difner adjustnent cannot be made,
and, alternatively, (2) honme market sales are “incidental” to
Tosoh and therefore are insufficient to permt a proper
conparison with sales to the United States. '

Plaintiffs first argunent |lacks nerit. Were Comrerce
finds that a proper difner adjustnment cannot be made, it may
choose not to use home nmarket sales as a basis for cal cul ating

NV. For exanple, in Large Newspaper Printing Presses and

Conmponents thereof, whether Assenbl ed or Unassenbl ed, from Japan,

8 Tosoh had multiple honme market sales during the POR  See
Questionnaire Response, at Exh. B-1, C R Doc. 1, Tosoh’s App.,
Tab B-1 at 17.

9 Plaintiffs further argue that proper price-to-price
conparison is inpossible because the hone market use of EMD was
“unusual ” and |ikely to have adverse effects on the price.
Because the court has rejected this argunment above, see supra at
sections 1.B &1.C 2., Plaintiffs’ argunent that these
ci rcunst ances present a “particul ar market situation” also nust
fail.
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61 Fed. Reg. 38,139, 38,146-47 (Dept. Conm 1996) (fi nal
determ), Conmerce found that use of honme market sales as a basis
for calculating NV was i nappropriate and instead opted to use
constructed val ue (CV) where “the degree of unique custom zation
for custonmers made the difference-in-nerchandi se adjustnent for
product price matching potentially . . . conplex.” Thus,

Commerce’s finding in Large Newspaper Printing Presses was based

on the inpracticability of conparing prices set according to the
speci fications of individual custoners. |In contrast, EMDis a
commodity, the grades of which are established according to
i ndustry specifications and the prices of which are not
determ ned according to customer specifications or requested
nodi fications. Because there is nothing in the record to suggest
that the sales of the home market ENMD did not reflect prevailing
mar ket prices for the coomodity, Plaintiffs argunent that hone
mar ket sal es are not viable pursuant to 19 U S.C. §
1677b(a) (1) (O (iii) must fail.

Plaintiffs’ second argunent also |acks nerit. Plaintiffs
contend that the honme market sales are “incidental” because they
were for a “low value use” and therefore “hav[e] no materi al

effect on a conpany’s profitability.” Pl.’s Br. at 44. The term
“incidental” for the purposes of determ ning whether a
“particul ar market situation” exists, however, refers not to the

val ue of the sales or the quality of the goods sold, but to
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whet her the sal es were made under normal narket circunstances.

For exanple, in Fresh Atlantic Salnon fromChile, 63 Fed. Reg.

31,411, 31,418 (Dep’t Comm 1998) (final determ), Commerce found
home market sales to be incidental where the respondent sold
substandard (i.e., “reject” or “industrial”) grade sales on an
“as avail abl e” basis and wi thout standard quality guarantees to
of fset | osses that woul d have been sustai ned by disposal of the

of f-mar ket nerchandi se. The sales in Sal non from Chil e,

therefore, can hardly be said to have been nade under conditions
that woul d reflect normal market prices.

Here, in contrast, the home market EMD was sold for use in
batteries that were of a lower quality than those into which the
subj ect nerchandi se was i ncorporated. |t does not foll ow,
however, that the honme market EMD sales did not reflect
prevailing market prices. |In fact, the record reveal s evi dence
t hat the home market EMD was sol d under normal market
ci rcunst ances: the hone market EMD was sold to a regul ar custoner
at prices set in arms-length transactions and under a standard

guarantee. Questionnaire Response at Exhs. A-3, B-1, Tosoh's

App., Tab B-1, at 7, 9, 17; Quantity and Value Reconciliation

Letter, at Exh. 4, Tosoh’s App., Tab C. In addition, the home

mar ket EMD net basic m ninumtechnical standards. Questionnaire

Response, at A-21, Exhs. A-3, A-19, A-20, Pl.’s App., Tab 4A at

5, & Tosoh’s App., Tab B-1, at 7, 9, 12-16. Therefore,
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plaintiffs’ contention that the home market sales were incidental

and thus not indicative of nmarket prices fails.

[11. Inventory Carrying Costs

Plaintiffs contend that Commerce erred in including Tosoh’s
inventory carrying costs in calculating normal value as a
constructed export price offset adjustnent while disregarding

themin calculating CEP.?® See Pl.’s Br., at 47; Final Results,

64 Fed. Reg. at 62,174. Specifically, Plaintiffs claimthat

al t hough the inventory carrying costs were incurred outside the
United States, they were incurred in connection with sales to an
unaffiliated purchaser in the United States. Because such sal es
were for the benefit of the unaffiliated purchaser, Plaintiffs
argue, they are therefore “associated with” comercial activity
in the United States and deducti ble from CEP under 19 C F. R
351.402(b).2* Pl."s Br. at 47-48. Plaintiffs concede, however,

that disposition of this issue in their favor woul d have a de

20 “Constructed export price” neans the price at which the
subj ect nerchandise is first sold (or agreed to be sold) in the
United States before or after the date of inportation by or for
the account of the producer or exporter of such nmerchandi se or by
a seller affiliated with the producer or exporter, to a purchaser
not affiliated with the producer or exporter, as adjusted under
subsections (c) and (d) of 8§ 1677a. 19 U S.C. 8§ 1677a(b).

2l The SAA provides that CEP is calculated to be “as closely
as possible, a price corresponding to an export price between
non-affiliated exporters and inporters.” SAA at 823, reprinted
in 1994 U S.C.C A N at 1463.
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mnims effect on the dunping margin.??2 Therefore, the court
need not resolve whether Conmerce erred in the assunptions
underlying its calculations as the issue is noot given the

court’s ot her hol dings.

22 Commrerce found a wei ghted average nargin of 0.00 percent
for Tosoh for the POR Final Results, 64 Fed. Reg. at 62, 175.




COURT NO. 99-12-00741 PAGE 32
CONCLUSI ON
Because the court finds that Commerce’s determ nations with
respect to foreign like product and hone market viability are
supported by substantial evidence and are in accordance with | aw,

the Final Results determ nation is AFFI RVED

Jane A. Rest ani
Judge

DATED: New York, New York
This 30th day of March, 2001



