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OPINION

BARZILAY, JUDGE:

|. INTRODUCTION
Faintiff, Titanium Metds Corp., ("TIMET") is one of two companies that produce titanium
sponge in the United States. TIMET is an integrated producer of titanium products, including titanium
sponge, ingots and mill products for use in aerospace, industriad and consumer products. TIMET
chdlenges the United States Internationa Trade Commisson's ("ITC" or "Commisson™) determination

to revoke the antidumping duty orders on titanium sponge from Japan, Kazakhstan, Russa and Ukraine
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pursuant to 751(b) of the Tariff Act of 1930, as amended, 19 U.S.C. § 1675(b)(1994).! ThelTC's
determination to revoke the antidumping duty order was based on the Commission's finding that
circumstances have changed such that revocation of the orders would not likely lead to continuation or
recurrence of materia injury to adomestic industry in the United States within a reasonably foreseegble
time. TIMET assarts that the Commisson's determination is wrong and requests a remand for further
investigation. The court exercisesjurisdiction pursuant to 28 U.S.C. § 1581(c)(1994).2
|1. BACKGROUND

This litigation concerns the antidumping duty orders issued againg Kazakhgtan, Russa, Ukraine
and Japan. 1n 1968, the Department of the Treasury, whose duties and functions were transferred to
the United States Department of Commerce ("Commerce") in 1980, found that titanium sponge from
the U.SSR. was being sold at lessthan fair vadue ("LTFV") and was causing materid injury to the
domedtic titanium sponge indudiry.  See Titanium Sponge from the U.SSR., 33 Fed. Reg. 12138
(August 28, 1968). In 1992, following the breakup of the former Soviet Union, Commerce adjusted
the antidumping finding and issued 15 separate antidumping duty orders covering the independent
dates, al of which were subsequently revoked except those againgt Kazakhstan, Russia and Ukraine.
In 1984, the ITC determined that the domestic titanium industry was threstened with materid injury due
to LTFV imports of titanium sponge from Jgpan, and Commerce issued an antidumping duty order

covering these imports from two companies, Toho Titanium (“"Toho") and Osaka Titanium, now doing

!Notice of the Commission's determination was published at Titanium Sponge from Japan,
Kazakhstan, Russia, and Ukraine, 63 Fed. Reg. 43414 (August 13, 1998).

28 U.S.C. § 1581(c) provides: "The Court of Internationa Trade shal have exclusive
jurisdiction of any civil action commenced under section 516A of the Tariff Act of 1930."
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business as Sumitomo Sitix. See Antidumping Duty Order: Titanium Sponge from Japan, 49 Fed.
Reg. 47053 (Nov. 30, 1984). This order was subsequently revoked as to Sumitomo Sitix; the
antidumping duty order therefore gpplied only to Toho.

On December 9, 1997, TMC Trading Internationa Ltd. and TMC USA, Inc. (collectively
"TMC") filed a petition under 19 U.S.C. 8 1675(b), asking that the antidumping duty order against
Russia be revoked due to changed circumstances.  See Titanium Sponge from Japan, Kazakhstan,
Russia and Ukraine, 62 Fed. Reg. 68300 (Dec. 31, 1997). Asaresult, the ITC initiated a changed
circumstances review asto titanium sponge from Russia, and sdlf-initiated changed circumstances
reviews of the antidumping orders on Japan, Kazakhstan, and Ukraine. See Titanium Sponge from
Japan, Kazakhstan, Russia and Ukraine, 63 Fed. Reg. 13873 (March 23, 1998).

Section 751 of the Tariff Act of 1930, codified at 19 U.S.C. 8 1675 (b)(2), providesthat in a
changed circumstances review the ITC shdl "determine whether revocation of the order or finding is
likely to lead to a continuation or recurrence of materid injury. . .." In making this determination, the
Commission "shdl consder the likely volume, price effect, and impact of imports of the subject
merchandise on the indudtry if the order is revoked or the suspended investigation is terminated.” 19
U.S.C. 8§1675a(8)(1). The Commisson isrequired to take into account

(A) itsprior injury determinations, including the volume, price effect, and impact of

imports of the subject merchandise on the industry before the order was issued or the

suspension agreement was accepted,

(B) whether any improvement in the state of the industry isrelated to the order or the

sugpension agreement, (and)

(C) whether the indudtry is vulnerable to materid injury if the order is revoked or the
sugpension agreement isterminated . . . .

By avote of 3-0, the ITC determined that revocation of the antidumping duty orders was not
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likely to lead to continuation or recurrence of materia injury to the domedtic titanium sponge industry.
See Titanium Sponge from Japan,, Kazakhstan, Russia and Ukraine, USITC Pub. 3119, Inv. Nos.
751-TA-17-20 (August 1998) ("Determination™).® All three Commissioners comprising the
Commission a the time found the like product to be titanium sponge and defined the domestic industry
as the domestic producers of titanium sponge. Under 19 U.S.C. § 1675a(g)(7), the Commission has
the discretion to determine whether to cumulate importsif certain circumstances are met in a changed
circumstances review, but is not permitted to cumulate imports likely to have no discernible adverse
impact on the domestic industry. The Commission mgority found that as there were |
] from

Ukraine during the period of investigation ("POI"), and as there was little likeihood of sgnificant
Ukraine production and little likelihood of any Ukrainian titanium sponge being imported into the United
States, Ukrainian imports were likely to have no discernible adverse impact on the domestic industry.*
Hence, the Commission eected not to cumulate Ukraine imports®

In its determination, the Commission found severd relevant conditions of competition. Fird, the

ITC found that worldwide and domestic titanium sponge capecity had declined sgnificantly. See

3All cites and page numbers refer to the confidentia version of the Determination.

“According to TIB regulations, articles brought into the United States temporarily and pursuant
to Chapter 98, Subchapter X111, Harmonized Tariff Schedule of the United States ("HTSUS"), may
qudify for TIB entry without payment of dutiesif abond is posted in an amount equa to twice the
edimated duties, including any gpplicable antidumping duties, that would apply were the imported
articles entered for consumption in the United States. See 19 C.F.R. § 10.31 (1997).

>Chairman Bragg and Vice Chairman Miller filed joint views and cumulated imports from
Japan, Kazakhstan and Russia, but did not cumulate imports from Ukraine. Commissioner Crawford
did not cumulate imports from any of the subject countries and filed separate views on the remaining
iSsues.
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Determination at 17. Another condition of competition was alack of open market sdes. Seeid. at
18. Additionaly, the Commission found that United States demand for titanium sponge was derived
from demand for downstream titanium metal products produced from titanium sponge. Seeiid. at 19.
"The compostion of demand for titanium mill products has shifted sgnificantly from the military
aerospace segment to the commercial aerospace and non-aerospace segment since the prior titanium
sponge invedtigations," indicating greeter Sahility in the titanium sponge market. 1d. a 20. The
Commission further found that a substantia increase in long-term supply contracts for titanium sponge
and titanium mill products protected the domestic industry from demand swings and was likely to
protect domestic sponge producersin thefuture. Seeid. at 22-23. Moreover, "[a]pparent U.S.
consumption . . . more than doubled from 1995 to 1997," and the ITC found that "demand [was] likely
to remain strong in the foreseegble future” 1d. a 21. Findly, the Commission noted that while the
substantial number of TIB imports were not themsalves considered subject imports, they were
considered a partia indicator of the potentid increase in the volume of titanium sponge that would be
exported to the U.S. in the future were the antidumping duty ordersto be revoked. Seeid. at 23-24.

The Commission "evauat[ed] the likely volume of imports of subject merchandiseif the orders
under review [were] revoked, finding that the combined cumulated subject imports and TIB imports
from subject sources were unlikely to increase substantiadly if the orders were revoked. 1d. at 25, 27.
The ITC predicted that the domestic titanium sponge producers would continue to account for a

ggnificant share of the imports of titanium sponge due to long term supply contracts to import or
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purchase titanium sponge from subject sources® Regarding the likely price effects of subject imports,
the Commission found that because the domestic industry sold only about | ] of itstotd
production from 1995 t01997 on the open market, any changesin prices of imported product would
have little direct effect on the prices of the domegtic like product or impact on the domestic industry.
Seeid. at 30.

The Commission did not find that the record supported a conclusion that the domestic industry
was threstened with materid injury. Seeid. at 32. Asthe Commission Stated,

Virtualy al domestic industry performance indicators increased from1995 to 1997.

Production steadily increased from 1995 to 1997. Capeacity utilization followed a

gmilar pattern. Employment steadily increased from 1995 to 1997. The domegtic

producers titanium products operations [

]. Inventory asashare of shipments

geadily declined during the period of investigation.

Seeid. at 32-33 (citations omitted).  The Commission acknowledged the domestic producers

arguments that the titanium industry was about to experience a sharp decline in the business cycle, and

that prices would drop, forcing the producers to reduce their domestic production of titanium sponge.

®In determining the likely volume of imports of subject merchandise if the order is revoked, the
Commisson consders "dl rdevant economic factors” including

(A) any likely increase in production capacity or existing unused production capacity in
the exporting country,

(B) exigting inventories of the subject merchandise, or likely increasesin inventories,

(C) the exigtence of barriersto the importation of such merchandise into countries other
than the United States, and

(D) the potentid for product-shifting if production facilities in the foreign country, which
can be used to produce the subject merchandise, are currently being used to produce
other products.

19 U.S.C. § 1675a(2)(A)-(D).
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Seeid. a 33. However, the Commission determined that the domestic industry was unlikely to face the
"make or buy" dilemmain the foreseeable future, but that imports would continue to satisfy the domestic
demand that could not be met by domestic producers.”

Findly, regarding the cumulation of Ukraine imports with other subject imports, the
Commission found [ ] from the
Ukraine. Seeid. a 34. Additiondly, the ITC noted that sgnificant imports from Ukraine of titanium
gponge were not likely within areasonably foreseegbletime. Seeid. Thus, "revocation of the
antidumping duty order againgt Ukraine would not be likely to lead to continuation or recurrence of
materid injury to the domestic industry within a reasonably foreseeable time.” 1d.

TIMET moved for judgment on the agency record pursuant to USCIT R. 56.2. TheITC filed
amemorandum opposing TIMET's mation, and briefs opposing Plantiff's motion were filed by
Defendant-Intervenors Ust-Kamenogorsk Titanium and Magnesium Plant and Specidty Metals
Company, SA., RMI Titanium Company, and the Minigtry of Indudtria Policy of Ukraine and
Zaporozhye Titanium and Magnesum Combine.

I11. STANDARD OF REVIEW

The court will uphold the ITC's determination in a changed circumstances review unlessit is

unsupported by substantial evidence on the record or otherwise not in accordance with law. See 19

U.S.C. § 1516a(b)(1)(B) (1994). Substantid evidenceis “more than amere scintilla” itis“such

"The "make or buy" dilemma occurs when import prices decline so that integrated producers
find it economically necessary to purchase materia for their downstream production from imported
sources. The lower import prices thus cause integrated producers to reduce their captive production,
thereby harming overal domestic production.
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relevant evidence as a reasonable mind might accept as adequate to support a conclusion.”
Consolidated Edison Co. of New York v. NLRB, 305 U.S. 197, 229 (1938); Matsushita Elec.
Indus. Co., Ltd. v. United Sates, 750 F.2d 927, 933 (Fed. Cir. 1984). The court noted, “[i]n
applying this standard, the court affirms [the agency's] factua determinations so long asthey are
reasonable and supported by the record as awhole, even if there is some evidence that detracts from
the agency’ s conclusons.” Olympia Indus., Inc. v. United States, 22 CIT 387, 389, 7 F. Supp. 2d
997, 1000 (1998) (citing Atlantic Sugar, Ltd. v. United Sates, 744 F. 2d 1556, 1563 (Fed. Cir.
1984).

The court may not reweigh the evidence or subgtitute its own judgment for that of the agency.
See Granges Metallverken AB v. United States, 13 CIT 471, 474, 716 F. Supp. 17, 21 (1989)
(citations omitted). Additionaly, "absent some showing to the contrary, the agency is presumed to have
consdered dl of the evidence in the record.” See Nat'l Assn of Mirror Mfrs. v. United States, 12
CIT 771, 779, 696 F. Supp. 642, 648 (1988) (citations omitted). Thus, "[t]o prevail under the
subgtantiad evidence standard, a plaintiff must show either that the Commission has made errors of law
or that the Commission's factud findings are not supported by substantial evidence.” 1d. at 774, 696 F.
Supp. at 644.

IV. DISCUSSION
In support of its Motion for Judgment on the Agency Record, TIMET asserts five points.

Fir, Plantiff damsthat the ITC faled to correctly presume that dumping would resumeif the
antidumping duty orders were revoked. Second, TIMET asserts that the Commission erred by failing

to impose the proper burden of persuasion on the parties requesting revocation. Third, the ITC erred
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by determining that the domestic industry is unlikely to be faced with a"make or buy" dilemmain the
reasonably foreseeable future. Fourth, the Commission improperly determined that the "extreme
business cycles’ experienced by the domestic industry were not likely to recur. Fifth, TIMET clams
thet the Commission erred in determining that imports of titanium sponge from Ukraine would likely
have no discernible impact on the domestic industry. For the reasons set out in the following opinion,
the court is not persuaded by Plaintiff's arguments and denies Plaintiff's motion.

A The ITC properly applied the presumption of dumping in reviewing the antidumping duty
order.

Paintiff states that the Commission isrequired to presume irrebuttably that dumping will resume
if the antidumping duty orders are revoked. In support of this assertion, Plaintiff cites American
Permac, Inc. v. United Sates, in which the court stated, "[f]or purposes of investigations under
section 751(b), the ITC must assume that dumping will resume if the antidumping duty order is revoked
or canceled." 831 F. 2d 269, 274 (Fed. Cir. 1987). Plaintiff correctly notesthat the rationale for the
presumption isthat a party seeking a changed circumstances review may seek rdlief in one of two ways.
Fird, it may seek review by Commerce on the question of LTFV sales, and if Commerce finds LTFV
sdes or the likdihood thereof, the plaintiff may then request from the ITC a determination that materid
injury will not result. Alternaively, the plaintiff may forego review by Commerce and request a
determination directly from the ITC that thereis no materid injury or threat of materid injury. See
Matsushita Elec. Indus. Co., Ltd. v. United Sates, 6 CIT 25, 27-28, 569 F. Supp. 853, 856-57
(1983). Asthe Matsushita court explained, in the latter instance, "[w]het the ITA thought about the
likelihood of future sdes at less than fair value, was unknown to the ITC and that unknown factor must

operate asapresumptioninthe ITC'sreview.” Id. at 27, 569 F. Supp. at 856. Pantiff Satesthat this
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rationae for the presumption of dumping was endorsed by Congresswhen 19 U.S.C. 8§
1677(35)(c)(1994) was enacted, concluding that as there have been no dumping margins determined
by Commercein achanged circumstances review or a sunset review, "the Commission was required to
use the find rates from the origind antidumping investigation for dl partiesin assessing the likdy impact
of revocation of the orders.” Br. in Supp. of Pl.'s Mot. for J. on the Agency R ("Pl.'sBr.")at 6. The
court does not agree.

Faintiff is correct that in a changed circumstances review, the Commission beginsits andyss
with the presumption that dumping will resume if the antidumping duty order isrevoked. See 19 U.S.C.
8 1675a(8)(1). However, a presumption of dumping does not require that the Commission consider the
sze of the dumping margin. See 19 U.S.C. 8§ 1675a(a)(6). The court'sanalysisin Eveready Battery
Co., Inc., v. United States, 23 CIT ___, 77 F. Supp. 2d 1327 (1999) isingtructive on this point. In
that case, the plaintiff appeded the ITC'sdenid of its request for a changed circumstances review of an
antidumping duty order on eectrolytic manganese dioxide. Seeid.at _ , 77 F. Supp.2d at 1328.
The court held that the request for changed circumstances review was rendered moot by the indtitution

of an automatic sunset review.? In its opinion, the court darified the statutory language:

8The Uruguay Round Agreements Act ("URAA"), Pub. L. No. 103-465, 108 Stat. 4809
(1994) created aprovison wherein Commerce and the I TC are required to automaticaly conduct a
five-year review, or "sunset review" of an antidumping duty order. See 19 U.S.C. § 1675(c)(1).
Pursuant to statute, Commerce and the I TC must determine whether revocation of the order would be
likely to lead to continuation or recurrence of dumping and materid injury. Seeid. According to the
Statement of Adminigrative Action ("SAA") accompanying the URAA, "[automatic initiation (of
sunset reviews) will avoid placing an unnecessary burden on the domestic industry and promotes
efficiency of adminigration. . . ." SAA a 879, reprinted in 1994 U.S.C.C.A.N. 4040, 4205.
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[11n determining the likelihood of the continuation or recurrence of injury under sections
1675(b) and (c), the Commission has discretion whether to consider the magnitude of
the margin of dumping . . . . While Commerce under 19 U.S.C. 8§ 1675&(¢)(3) isto
provide the Commission with information on the likely dumping margin in the event of
cessation of antidumping duty discipline, the Commission is not required to consider the
margin in making its determination as to whether thereislikely to be a continuation or
recurrence of injury.
23CITa ___ ,77F. Supp. 2d at 1332 (citations omitted). See also Iwatsu Elec. Co. v. United
Sates, 15 CIT 44, 48, 758 F. Supp. 1506, 1510 (1991) (stating that the statutory language does not
"require that 1TC demongrate that dumped imports, through the effects of particular margins of
dumping, are causing injury. Rather, ITC must examine the effects of imports of a class or kind of
merchandise which isfound to be sold at LTFV and make its conclusion about causation accordingly™).
If the agency does eect to consder the magnitude of the dumping margin in its andysss, the

datute gives three choices as to the margin to be used:

Specificaly, for achanged circumstances review, 19 U.S.C. 8 1677(35)(C)(iii) definesthe
margin of dumping which may be used by the Commission as.

the most recent dumping margin or margins determined by the administering

authority under section 1675a(c)(3) of thistitleif any, or under section

1673b(b) [preliminary determination by Commerce] or 1673d(a) [find

determination by Commerce] of thistitle.
Eveready, 23CIT a __, 77 F. Supp. 2d at 1333 (citing 19 U.S.C. 8 1677(35)(C)(iii)).
Additiondly, the SAA provides. "the gatute defines the magnitude of the dumping margin for purposes
of the Commisson's analyss as 'in a changed circumstances review, the margin(s) most recently
determined by Commerce. .. ." Id. (quoting SAA at 851, 1994 U.S.C.C.A.N. at 4184).

The evidence cited by Plaintiff does not prove that the ITC falled to properly apply the

presumption of dumping in thisingance. Pantiff cdamstha the Commisson reied on the "wrong
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margins of dumping,” citing the Staff Report to the Commisson which estimated that revocation of the
antidumping duty orders would have no direct effect on prices or volumes of imports on the domestic
industry. See Pl.'sBr. a 7. Plantiff dso cites an internd memorandum detailing Commerce's
indructions to the Commission to use the dumping margins from the most recent adminidrative reviews
initsinjury analyds, and the trestment of imports from Sumitomo Sitix of Japan as nonsubject imports,
as evidence of the ITC'sfalure to properly goply the presumption of dumping.

Asthe court has previoudy indicated and as Defendant correctly notes, in an origina
investigation "the redl question addressed to ITC by the satute iswhat effect importsin aclass of
merchandise sold a LTFV have on the domestic industry producing the 'like' product.” Algoma Steel
Corp. v. United States, 12 CIT 518, 524, 688 F. Supp. 639, 645 (1988). Similarly, in a changed
circumstances review, the "real question” iswhat effect revocation of an antidumping duty order will
have on the domestic industry producing that product. 1n making such a determination, the Commission
isrequired to consder volume, price effect, and impact of imports of the subject merchandise on the
indugtry if the order isrevoked. Y et, as noted above, the Commission need not consider the magnitude
of the dumping margin. Furthermore, if it choosesto do so, it isnot required to use the origind
antidumping duty margins. See 19 U.S.C. 8 1675a(a)(6). In thisinstance, two of the three
Commissioners gpparently chose not to consider any specific margin rate, as the satue permits.
Commissioner Bragg explicitly explained that she does not consider the dumping margin particularly

sgnificant or helpful. See Determination at 16 n. 73.° Therefore, the Commission's gpplication of the

°Although Commissioner Crawford does discuss the margin rates in her andysis of the price
effects of the subject imports on the domestic industry, she does not rely on them to conclude that there
would likely be no sgnificant effect on domestic pricesif the order was revoked. Ingtead, her focusis
on the relationship between demand for the product in the United States industry and import prices.
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presumption of dumping was in accordance with law.
B. The Commission correctly applied the proper burden of persuasion.

The gatute provides that in a changed circumstances review, "the party seeking revocation of
an order or finding . . . shdl have the burden of persuasion with respect to whether there are changed
circumstances sufficient to warrant such revocation. . . ." 19 U.S.C. § 1675(b)(3)(A). Plantiff states
that this burden of persuasion is essentidly aburden of proof, wherein the party bearing the burden
must meet it with respect not only to the ultimate conclusion but aso with respect to dl subsdiary
questions supporting the ultimate concluson. See Pl.'s Br. at 11 (citing United States v. New York
Merchandise Co., 435 F. 2d 1315, 1319 (CCPA 1970)). Assuch, Plaintiff clamsthat the ITC did

not impose a burden of persuasion on the parties seeking revocation of the orders, as evidenced by,

See Views of Commissioner Carol T. Crawford at 2 (stating that as concerns Japanese imports,
"given the current and projected strong demand for titanium sponge, it does not seem likely thet thereis
any commercia incentive to reduce prices of subject imports"); 1d. at 6 (noting that regarding Kazakh
imports, "the demand for titanium sponge from Kazakhstan likely will not be affected by the revocation
of the order, and thus prices for titanium sponge from Kazakhstan are not likely to decrease significantly
if the order isrevoked"); 1d. at 8, (dating that regarding any potentia production capacity for titanium
sponge by Ukraine, "the Ukrainian producer plans to attain the capacity to produce [6,250] metric tons
and has aready received requests from non-U.S. purchasers for four timesits ultimate capacity™).

Were the court to determine that Commissioner Crawford relied on the incorrect dumping
margin, because two out of three participating Commissoners voted affirmatively to revoke the
antidumping duty orders, that error would be harmless. 19 U.S.C. § 1677 (11) provides for affirmative
determinations by a divided Commission:

If the Commissioners voting on a determination by the Commission, including a
determination under section 1675 of thistitle, are evenly divided as to whether the
determination should be affirmative or negative, the Commisson shal be deemed to
have made an affirmative determination.

Asthe votes were not evenly divided, but two thirds of the participating Commissioners voted
affirmatively to revoke the antidumping duty order, the Commission is clearly deemed to have made an
afirmative determingtion in thisingance.
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among other factors, "1) the Commission's determination that the boonvbust cyclica history of the
titanium sponge industry was not likely to recur; and 2) the Commisson's falure to presume that future
prices would decline despite the fact that the information collected by the Commisson regarding future
pricing wasinconclusve" Pl.'sBr. at 11.

The court agrees with Defendant that Plaintiff's dlegations "fail to recognize the burden to be
applied as defined by Congress.” Def. ITC's Mem. in Opp. to Pl.'s Mot. for J. Upon the Agency R.
("Def.'sBr.") a 15. As Defendant notes, Congress added the burden of persuasion language to the
datute to clarify that

[t]he party seeking revocation of the order has a burden of persuasion, in the sense that

at the end of the investigation, the ITC must be convinced that revocation of the order is

appropriate. In short, the ITC must determine thet, in light of the "changed

circumstances,” the revocation of the order will not result in materid injury or threat of

materid injury to the U.S. industry.

H.R. CONF. Rer. NO. 98-1156, at 182-83 (1984).

The court cannot agree with Plaintiff that the burden of persuasion is equivdent to a burden of
proof. The "burden of persuasion” language was enacted into law to ensure that the domestic industry
was not put in the pogition of having to justify why an existing order was still necessary in a changed
circumstances review investigation conducted by the Commission. Rather, the party requesting
revocation of the order due to changed circumstances was given the burden to persuade the
Commisson why it should be revoked. Congress, in effect, was ensuring through legidation thet the
Commission placed the gppropriate focus on its andyss in a changed circumstances review

investigation. The importers burden in this case was to persuade the Commission that revocation of the

order would not likely lead to materid injury. ItistheITC, in turn, that weighs the evidence and makes
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its determination. "Astrier or fact, the Commisson must assess the qudity of the evidence and give
such weight to the evidence that it bdievesisjudified." Floral Trade Council v. United States, 20
CIT 595, 601, 1996 WL 276957, at *6 (CIT May 17, 1996) (citing Iwatsu, 15 CIT at 47, 758 F.
Supp. at 1509). See also Matsushita, 750 F. 2d. at 933 ("The Commission's decision does not
depend on the ‘weight' of the evidence, but rather on the expert judgment of the Commission based on
the evidence of record.”).

Paintiff has not proved to the court that the burden was not met. The court notesthe
"deficendes’ cted by Plantiff: the failure of the Commission to verify information submitted by the
parties seeking revocation of the antidumping duty orders, the determination that the cyclical patterns of
demand in the titanium sponge industry were unlikely to continue, and the fallure of the Commission to
draw firm conclusions regarding market pricing of titanium sponge. However, the Commission
consdered avery detaled record regarding market trends and industry supply and demand which it
weighed and used to support its determination. It included industry forecasts supplied by parties on
both sides of the issue, information from industry sources, including purchasers of titanium sponge and
purchasers of downstream titanium mill products, information from government experts about the
history and future of the industry, and questionnaire responses and briefing papers from dl domestic
producers of titanium sponge and from subject foreilgn producers. See Determination at 20-22. The
Commisson's determination did not disregard the cyclicd history of the titanium sponge indugtry, as
Hantiff dleges. Seeid. a 33. The Commission found important shiftsin demand from military to non-
military users supporting its conclusion that demand cycles will be lessimportant in the future. Seeid. at

20. The Commission aso found current price comparisons not to be conclusve. As domestic
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producers sold only avery smal amount of ponge on the open market, and as transactions showed
differencesin product grades/quality or saes terms between domestic and imported products, only
limited pricing comparisons were possible. Id. at 30.

Pantiff hasfalled to show that the importersin this changed circumstances review were held to
an incorrect burden with respect to their statutory responsibility under 19 U.S.C. 8 1675(b)(3)(A).
There is substantia record evidence to support even those conclusions specificadly chalenged by
Paintiff -- the demand cycle and pricing comparison issues. The Commisson properly weighed the
evidence and made a reasonable determination that revocation of the antidumping duty orders would
not likely lead to recurrence of materia injury.

C. The Commission Properly Found that Domestic Producers Would Not Face "Make or
Buy" Decisionsin the Foreseeable Future.

In its determination, the I TC decided that the record did not support afinding that a"make or
buy" dilemmawould arise in the reasonably foreseegble future. See Determination a 33. Plaintiff
dlegesthat this determination is not supported by substantia evidence on the record or otherwisein
accordance with law because the I TC failed to consider the impact of unfairly priced imports on captive
production. Defendant counters that while not required to do so, the ITC gave adequate consideration
to Plaintiff's"make or buy" argument, reasonably concluding that the domestic producers would not
face such a Stuation in the reasonably foreseeable future. The court agrees with the ITC, and rgects
Paintiff'sdam.

According to Plantiff, the I TC was required to consder the effect of unfairly priced imports on
captive production in its andlysis of materid injury; had the ITC done o, it would have agreed with

Paintiff's argument that the domestic producers would face the "make or buy” decison in the
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foreseegble future.  In support of its argument, Plaintiff cites 19 U.S.C. 81677(7)(C)(iv), which
prescribes the circumstances under which the ITC may disregard captive production in itsinjury
andyss
If domestic producersinterndly trandfer Sgnificant production of the domestic like
product for the production of a downstream article and sell sgnificant production of the

domestic like product in the merchant market, and the Commission finds that

(111) the production of the domestic like product sold in the merchant market is
not generaly used in the production of that downstream article,

then the Commission, in determining market share and the factors affecting financia
performance. . . shdl focus primarily on the merchant market for the domestic like product.

Pantiff then sates that this exception to the rule requiring consderation of captive production does not
apply in thisingtance because the facts indicate that titanium sponge is used to produce the same
downstream articles. Plaintiff argues that congderation of imports on captive production would have
required the Commission to find that integrated domestic producers of titanium products will face the
"make or buy" decison in the foreseesble future if the antidumping orders are revoked. Plaintiff bases
this argument in part on its erroneous contention that, in assuming the fact of dumping, the ITC must
take into account the price differentid a the substantial margins of the origind investigation. See supra
Part IV. A.

Defendant counters correctly in that the captive production provision does not gpply to a
changed circumstances review, but that the Commission is not precluded from consdering a Sgnificant
degree of captive production as a condition for competition. See U.S. Steel Group v. United Sates,
18 CIT 1190, 1198, 873 F. Supp. 673, 684 (1994). Thus, whilethe ITC may exercise its discretion

to congder captive production in its materid injury analyss, Plaintiff's argument that the ITC isrequired
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to consider such captive production is incorrect.

In either event, Defendant adequately addressed Plaintiff's alegations that the domestic industry
faced a"make or buy" dilemma and concluded that the record did not support the finding that such a
dilemmawould arise in the reasonably foreseegble future. The Commission first defined the domedtic
industry asincluding al producers of the domestic like product, whether toll-produced, captively
consumed, or sold in the domestic merchant market. Seeid. at 3. Asone of the conditions of
competition digtinctive to the affected industry, the Commissioners considered the impact of captive
consumption in its andyss of materid injury by subject importsif the antidumping duty orders were to
berevoked. Seeid. a 18. The Commission found that "there are virtudly no open market sdes by
domestic producers.” 1d. (citations omitted). Rather, the two primary domestic producers of titanium
sponge are integrated titanium mill products producers that captively consume most of the titanium
sponge that they produce. Seeid. Additiondly, the Commission found that a Sgnificant amount of the
domestic producers non-captive shipments were attributable to long-term contracts or toll
arrangements, and were thus insulated from import competition. Seeid. at 18-19. Thus, the
Commission found that "the record reflects that the domestic industry has increased titanium sponge
production to meet some interna needs and not demongtrated an interest in competing in the merchant
market in asgnificant way despite the existence of the antidumping orders."ld. at 19.

Faintiff's claim is based on a prediction that demand would decline in the future, and that
imported sponge would therefore be available at substantialy reduced prices. The Commission
rejected that prediction, basing its determination instead on its forecast that demand would likely remain

grong. Thus, rather than being placed in the pogition of determining whether to import sponge or make
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it, imports would continue to supply domestic titanium sponge producers in their downstream titanium

mill product operations, not as a subgtitute for their domestic production of sponge, but as an additiona

needed source of supply for ther interna demand that could not be met with domestic production. The

Commission did gppropriately consder captive production and Plaintiff's concern regarding the "make

or buy" dilemma. Its determination is supported by substantia evidence in the record.

D. The Commission's Determination that the Business Cycles Experienced by the Domestic
Industry are not likely to Recur and that Demand for Titanium Spongeis Likely to
Remain High is Supported by Substantial Evidence.

Haintiff cdaims that the Commisson improperly determined that the titanium industry's history of
boom/bust cycles, wherein periods of strong demand have been followed by periods of steep declines
in demand and prices, would not continue in the future. According to Plaintiff, evidence in the record
clearly established that a downcycle for titanium sponge was likely in the foreseegble future, and that the
Commisson erred in its determination that the industry was unlikely to experience another cydlicd
downturn. The court holds that the Commission's determination is supported by substantial evidence.2?

Raintiff damsthat "[h]istory, recent developments in the titanium and aerospace markets, and
the projections of independent forecasters submitted to the Commission dl indicated a sober future in
which excess world sponge capacity and declining demand would exert downward pressure on titanium
gpongeprices” Pl.'sBr. & 17. Plantiff further cites evidence of sgnificant aircraft production cutbacks
caused by Asan financid crises, announced by Boeing after the Commission's hearing on changed

circumstances, that should have been included in the report to the Commission and in the Commission's

19As Defendant correctly notes, "[b]y statute, Congress has adlocated to the Commission the
task of making these complex determinations. Oursisonly to review those decisons for
reasonableness.” U.S. Steel Group v. United States, 96 F. 3d 1352, 1357 (Fed. Cir. 1996).
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andyds!' Additiondly, Plaintiff sates that while "the parties seeking revocation proffered an
assortment of new gpplications for titanium products,” the benefits of these emerging markets are
gpeculative. Pl.'sBr. at 18-19. Therefore, Plaintiff contends, evidence showed that the boom/bust
history of the titanium industry was likely to continue.

The Commission clearly consdered and weighed the evidence in the record; its determination
that demand for titanium sponge will remain strong in the future is supported by substantid evidence.
The Commission based its conclusion on anumber of detailled industry forecasts for titanium demand,
including forecasts by Boeing, Forecast Internationd, and Airline Monitor. Indeed, as the Commisson
dated, "[t]he forecast for titanium metad demand submitted by Boeing Company, which was prepared
by Boeing in conjunction with TIMET and other members of the titanium industry, shows titanium
consumption increasing from 17 million pounds in 1997 to 28 million pounds in 1999 and 2000 and
then declining to 25 million poundsin 2002." Determination at 21 (citations omitted). Additiondly, the
Commission did acknowledge Boeing's announcement that it planned to reduce production, noting
"[a]lthough domestic sponge producers argued that demand has softened in the last 3-6 monthsand is
about to decline substantially, other record evidence does not support these arguments.” 1d. at 22 n.
100. ThelTC cited a gpeech by the president of TIMET indicating that overall world demand for
titanium mill products would increase by 17% from 60,000 metric tonsin 1997 to 70,000 metric tonsin
2004, and noted that the domestic sponge producers cited forecasts of aircraft production rather than

titanium usage, which does not take into account the higher percentages of titanium used in newer

Uspecificdly, Boeing announced that production of aircraft would fall steadily from 536 planes
in 1998 to 425 planesin 2001, that it would be cutting its output of 747 airplanes by 30% in 1999, that
it would curtall its production of 777s. Plaintiff notes that Boeing's announcements reflected the
company's concern over dack demand for jets from buyersin Asa
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models, and the titanium used in refurbishing exigting aircraft. 1d. at 21-22.

The Commission found that the boom/bust cycle had lessened due to diversfication of usesfor
titanium products, and was unlikely to return in the reasonably foreseeable future. While in 1968, the
military aerospace segment of titanium sponge consumption accounted for about 75%, and the
commercia aerospace segment accounted for 15 percent, in 1996, the total aerospace share was
approximately 60 percent, with 15 percent held by the military aerospace segment and 45% held by the
commercia aerospace segment. See Titanium Sponge from Japan, Kazakhstan, Russia, and
Ukraine: Report to the Commission on Inv. Nos. 751-TA-17 through 20 (June 26, 1998) ("Report")
a 11-3. AsthelTC notes, "Plaintiff does not dispute that there has been a shift for total demand for
titanium mill products so that the aerospace segment's share has falen from 90 percent to 60 percent or
that there has been a shift within the aerospace segment from mostly military to mogtly civilian. This
shift within the aerogpace segment reduces the industry's reliance on the extremely unpredictable
government purchases.” Def.'s Br. a 44-45. As such, the "evidence reasonably supports the
Commisson's concdusion that diversfication in the uses of titanium islikely to diminish the cyclicd
patterns for demand experienced by the industry in the past.” Id. at 46 (citations omitted). The
Commission aso conddered that "[w]hile long-term contracts were used in the pagt, it appears that the
number and duration of such agreements hasincreased. . . . [T]he existence of such agreementsto
purchase sponge does afford a greater protection from market fluctuations than no contracts at dl.”
Determination at 22 n.101.

It is clear to the court that the Commission adequately weighed the evidence in the record

before it and made a well-reasoned prediction that demand for titanium sponge was unlikely to decline.
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The existence of any evidence in the record indicating a contrary conclusion does not refute that
conclusion. Rather, under the substantid evidence standard, "[tjhe Commission has the discretion to
asess the probative nature of the evidence obtained in its investigation and to determine whether to
discount the evidence or to rdy onit." Goss Graphic System, Inc. v. United Sates, 22 CIT 983,
1002, 33 F. Supp 2d 1082, 1099 (1998). Therefore, the court holds that the Commission's
determination with regard to the demand cycle was supported by substantia evidence on the record.
E. The Commission's Determination that Imports of Titanium Sponge from Ukraine Would

Likely Have no Discernible Adverse Impact on the Domestic Industry is Supported by

Substantial Evidence and Otherwise in Accordance with Law.

Haintiff'sfina argument is that the Commission erred in determining not to cumulate imports
from Ukraine with imports from Japan, Kazakhdtan and Russa. Plaintiff clams that the Commisson's
findings that imports from Ukraine were not likely to have a discernible adverse impact on the domestic
industry, and that the revocation of the antidumping order on Ukrainian titanium sponge would not lead
to a continuation or recurrence of injury to the domestic industry were based on mideading testimony.
Accordingly, asthe ITC hasfailed to verify any of the information or testimony submitted by the parties
seeking revocation of the antidumping duty orders, Plaintiff asks the court to remand the matter to the
Commission with ingtructions to reopen the record and determine the "true facts regarding the capacity
and intentions of the Ukrainian sponge producer.” Pls." Mem. at 21- 22. The court denied Plaintiff's
request.

Refuting Plaintiff's claims, the ITC datesthat it properly determined that any imports from
Ukraine were not likely to have sgnificant price effects or a significant adverse impact on the domestic

industry within the reasonably foreseegble future, and declined to cumulate imports from Ukraine. See
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Def.'s Br. a 54-55. The cumulation provision of the relevant satute providesthat the ITC "shal not
cumulatively assess the volume and effects of imports of the subject merchandisein acasein which it
determines that such imports are likely to have no discernible adverse impact on the domestic industry.”
19 U.S.C. §1675a(a)(7). InitsFinal Determination, the Commission relied on evidence that "there
have been ] of titanium sponge from Ukraine during the
period of investigation,” and that sgnificant imports of Ukraine of titanium sponge are not likely within a
reasonably foreseeabletime. Determination at 10. In its brief to the court, the Commission detailed
the evidence upon which it relied in predicting that potentia imports from Ukraine were not likely to
have a discernible impact on the domestic industry. Def.'s Br. at 55-58. The Commission noted that
the Ukraine producer intended to [ ] and that financing for modernizing
Ukraines facilities would not be available for three years after the decision to restore domestic
production was made. Evidence was unclear whether the plant would complete modernization and
reach its anticipated 6,250 metric ton capacity. See Determination at 10 n. 45. Furthermore,
production at maximum cgpacity would not be immediate, and any further expansion would require
ingdlation of new equipment at Sgnificant expense. Seeid. Thus, the Commission concluded that
there was little likelihood of sgnificant Ukrainian production within the reasonably foreseegble future.
Asfor theimpact of potentia imports on the domestic industry, the Commission found that Ukraine
sponge had not historically been sold in the United States market, and that the likely future markets for
Ukraine titanium sponge were in Ukraine and in foreign markets other than the United States. See
Def.'s Br. at 57.

Additiondly, the ITC refutes Plaintiff's clam that it rdied solely on the tesimony of the Ukraine
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producer in making its determination not to cumulate Ukraine imports of titanium sponge. Defendant
states, and the court agrees,

Pantiff's argument ignores the substantiad evidence on the record that the Commission

relied on: alack of imports from the Ukraine; no current production with production

only gradudly beginning over the next year, other likely markets for Ukraine sponge

based on historical data and aready received requests for future shipments; and low

quaity of Ukraine titanium sponge compared to domestic sponge.
Def.'sBr. a 57-58. Findly, responding to Plaintiff's claim that the Commisson failed to verify any of
the information submitted by the parties seeking revocation, the ITC correctly responds that Congress
has not required the Commission to conduct verification procedures for the evidence before it, or
provided a minimum standard by which to measure the thoroughness of a Commission investigation.
See Atlantic Sugar, 744 F. 2d at 1561.

In reviewing agency determinations, the court examines whether there was subgtantial evidence
on the record as awhole that would reasonably support the agency's concluson. Clearly, inthis

ingtance, Plaintiff has not shown that consderation of the evidence on the record as awhole was

unreasonable and unsupported by substantial evidence.'?

2Paintiff submits two letters as exhibits to its brief, in support of its dlegation that the testimony
provided to the Commission by the Ukraine producer was mideading. The standard of review in this
case redtricts the court's review to that of the adminigtrative record, which does not include such
attachments or exhibits. See 19 U.S.C. 8 1516a(b)(1)(B) (1994). As such, the court will not consider
these exhibits.



V. CONCLUSION
For the foregoing reasons, the court holds that the ITC's Determination in Titanium Sponge
from Japan, Kazakhstan, Russia, and Ukraine, USITC Pub. 3119, Inv. Nos. 751-TA-17-20
(August 1998) is supported by substantia evidence and in accordance with law. Therefore, the court
denies Flaintiff's Motion for Judgment Upon the Agency Record. Judgment will be entered

accordingly.

Dated:
New York, NY Judith M. Barzilay
Judge




