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Qpi ni on
Pogue, Judge: Plaintiff, Russell Stadelman & Co., challenges a
decision of the United States Custons Service ("Custons") denying
Plaintiff’s protests filed in accordance with section 514 of the

Tariff Act of 1930, as anended, 19 U.S.C. § 1514 (1994). At issue
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is the proper tariff classification under 19 U.S.C. § 1202 (1994),
Har noni zed Tariff Schedule of the United States ("HTSUS'), of
Plaintiff’s inports of sumauma (Cei ba pentandra) plywod, faveira
(Parkia spp.) plywod, and nmangue (T. rhoisoia) plywod from
Brazil.?

Plaintiff clainms that the subject nerchandise is classifiable
under subheadi ng 4412.11.20, HTSUS (1992-1995),2 which covers
"[p] | ywood consisting solely of sheets of wood, each ply not
exceeding 6 mmin thickness . . . [w]ith at | east one outer ply of
the followng tropical woods: . . . Baboen[.]" Plywod inported
fromBrazil and cl assifi abl e under subheadi ng 4412. 11. 20, HTSUS, is
eligible for duty-free treatnment under the Generalized System of

Preferences ("GSP'). Custons classified the nerchandi se under a

The italicized names in parentheses refer to each plywood’ s
corresponding scientific nanme. The scientific nanmes are based on
t axonony, the hierarchy of biological classification conprised of
ki ngdom phylum class, order, famly, genus, and species. See
MG aw Hi || Conci se Encycl opedia of Science and Technol ogy 1847-
48 (2d ed. 1989). The first name in parentheses is the genus,

the second is the species. "Spp." stands for species plurales,
indicating that all species of the given genus are referred to.
The "T." in "T. rhoisoia" is apparently the genus

abbreviated. The record, however, fails to indicate which genus
the "T." refers to.

Plaintiff inported fromBrazil the plywood at issue during
the period Cctober 1992 through February 1995. Throughout these
years, the | anguage of the rel evant HTSUS provisions renained the
sane.
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resi dual provision, subheadi ng 4412. 12. 20, HTSUS (1992- 1995), whi ch
covers "[p]l ywood consi sting solely of sheets of wood, each ply not
exceeding 6 nmin thickness[,]" and not requiring an outer ply of
one of the tropical woods enunerated i n subheadi ng 4412. 11, HTSUS.
Brazilian inports classifiable under subheadi ng 4412. 12. 20, HTSUS,
are not eligible for GSP treatnent; therefore, Custons assessed the
subj ect nerchandi se at the provided 8% duty rate.

Jurisdiction is predicated on 28 U S C. § 1581(a)(1994);
therefore, Custons’ classification is subject to de novo review
pursuant to 28 U S.C. 8 2640 (1994). This action is before the
Court on the cross-notions for sumary judgnent made by Plaintiff

and Defendant, the United States, pursuant to USCIT Rule 56.°

St andard of Review
Under USCIT Rule 56, summary judgnent is appropriate "if the
pl eadi ngs, depositions, answers to interrogatories, and adm ssions
on file, together with the affidavits, if any, show that there is
no genui ne issue as to any material fact and that the noving party

isentitled to judgnent as a matter of law." USCIT Rule 56(d); see

3Def endant noved this Court for an order granting oral
argunment on the parties’ cross-notions for sunmary judgnent.
Because the issues presented are thoroughly addressed in the
parties’ briefs, however, Defendant’s notion is deni ed.
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al so Anderson v. Liberty Lobby, Inc., 477 U S. 242, 248 (1986);

Celotex Corp. v. Catrett, 477 U S. 317, 322 (1986).

The Court analyzes a Custons classification issue in two
steps: "first, [it] ~construe[s] the relevant classification
headi ngs; and second, [it] determ ne[s] under which of the properly
construed tariff ternms the nmerchandi se at issue falls." Bausch &

Lonb, Inc. v. United States, 148 F.3d 1363, 1365 (Fed. Cr.

1998) (citing Universal Elecs., Inc. v. United States, 112 F. 3d 488,

491 (Fed. Gr. 1997)). Wether the subject nerchandise is properly
classified is ultimately a question of |aw. See id. Sunmary
judgment of a classification issue is therefore appropriate "when
there is no genuine dispute as to the underlying factual issue of
exactly what the nmerchandise is."* 1d.

Here, the parties agree what the nerchandise is. The parties
agree that the subject nerchandi se "consists of sheets of plywood,

with no single ply exceeding 6 mm [sic] in thickness, and [that

“Fol l owi ng the Federal Circuit’s holding in The Mead Corp.
v. United States, 185 F.3d 1304, 1307 (1999), the Court does not
afford the deference articulated in Chevron U.S.A., Inc. v.
Nat ural Resources Defense Council, 467 U S. 837, 843-45 (1984),
to Custons’ standard classification rulings. Mreover, although
there is a statutory presunption of correctness, see 28 U. S.C. §
2639(a) (1), that attaches to Custons’ classification decisions,
that presunption does not apply where the Court is presented with
a question of law in a proper notion for summary judgnent, see
Uni versal Electronics, 112 F.3d at 492.
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are] not surface covered." Pl.’ s Statenent of Material Facts As To
VWhi ch There I's No Genuine Issue To Be Tried ("Pl.’s Statenent") 1
1; Def.’s Resp. to Pl.’s Statenent § 1. Mor eover, the parties
agree that the nerchandise at issue consists of sumauma (Cei ba
pent andra) plywood, faveira (Parkia spp.) plywod, and nmangue (T.
rhoi soia) plywod.> See Def.’s Additional Statement of Materi al
Facts As To Wiich There Is No Genuine Issue To Be Tried ("Def.’s
Additional Statenment”) T 1; Pl.’s Resp. To Def.’s Additional
Statenent § 1. Thus, Plaintiff and Def endant do not disagree as to

what the nerchandise is; they sinply disagree as to how it shoul d

>Originally inits conplaint, Plaintiff stated that the
subj ect inmports were invoiced as "virola, white virola, sunmauna,
faviera [sic], mangue, anesclao, breu, nuiratinga, guatanbu[,]
and/or with terms of simlar inport and description.” Pl.’s
Conmpl . 9 18. According to Defendant, however, the subject
inmports were invoiced as edai virola (baboen) plywod and red
virol a (baboen) plywod, which Custons classified under
subheadi ng A4412.11. 20, HTSUS, free of duty; sumauma (Cei ba
pent andra) plywood, faveira (Parkia spp.) plywod, and Mangue (T.
rhoi soi a) plywod, which Custons classified under subheadi ng
4412.12. 20, HTSUS, 8% ad val orem pinus plywood, which Custons
cl assified under subheadi ng 4412.19. 40, HTSUS, 20% ad val orem
and veneers of anesclao, |ight breu, and copai ba, which Custons
cl assified under subheadi ng 4408.90. 00, HTSUS, free of duty. See
Def.”s Resp. to Pl.’s Statenent § 3; Def.’s Mem in Qop’'n to
Pl.”s Mot. for SJ at 1-2.

Therefore, according to Defendant, the only inports at issue
are sumauma (Cei ba pentandra) plywood, faveira (Parkia spp.)
pl ywood, and mangue (T. rhoisoia) plywod. See Def.’s Mem in
Qop’'n to Pl.’s Mt. for SJ at 2. Plaintiff now agrees that the
only inports at issue are sumaunmm, faveira, and mangue pl ywood.
See Pl.’s Resp. To Def.’s Additional Statenent T 1.
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be classified. Summary judgnent of the classification issue is

therefore appropriate.

Di scussi on

The HTSUS consists of (A) the General Notes; (B) the General
Rules of Interpretation; (C) the Additional US. Rules of
Interpretation; (D) sections | to XX, inclusive (enconpassing
chapters 1 to 99, and including all section and chapter notes,
article provisions, and tariff and other treatnent accorded
thereto); and (E) the Chem cal Appendi x.

The proper classification of nmerchandise is governed by the

CGeneral Rules of Interpretation ("GRI") to the HTSUS. See Ol ando

Food Corp. v. United States, 140 F.3d 1437, 1439 (Fed. Cir. 1998).

GRI 1 for the HISUS provides that, "for |egal purposes,
classification shall be determ ned according to the terns of the
headi ngs and any rel ative section or chapter notes . . . ." GRl 1,

HTSUS; see also Ol ando Food Corp., 140 F.3d at 1440; Harnoni zed

Commodi ty Descri ption and Codi ng System Explanatory Notes (1° ed.

1986) (" Expl anatory Notes")® at 1 ("[T]he terns of the headi ngs and

®The Expl anatory Notes "provide a comrentary on the scope of
each heading of the Harnonized [Tariff] System and are thus
useful in ascertaining the classification of nmerchandi se under
the system™ H R Conf. Rep. No. 576, 100'" Cong., 2" Sess. 549
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any rel ative Section or Chapter Notes are paranount, i.e., they are
the first consideration in determning classification[.]"). Here,
the parties agree that the subject inports should be classified
under heading 4412, HTSUS, but dispute the correct subheadi ng.
Therefore, the Court reviews the parties’ proffered classifications
pursuant to GRI 6. See GRI 6, HTSUS ("For |egal purposes, the
classification of goods in the subheadi ngs of a heading shall be
determ ned according to the terns of those subheadi ngs and any
rel ated subheadi ng notes and, nutatis nutandis, to the [preceding
GRI s], on the understandi ng that only subheadi ngs at the sane | evel
are conparable.").

The nmerchandi se at issue literally falls within the scope of
Custons’ classification under subheading 4412.12.20, HISUS, a
resi dual provision covering plywod w thout an outer ply of one of
the tropical woods enunerated in subheading 4412.11, HISUS.
Plaintiff argues, however, that the subject nerchandise is nore
specifically classifiable under subheading 4412.11.20, HISUS, as
pl ywood with at | east one outer ply of the tropical wood "baboen."

Cl assification of inported nerchandise in a residual, or "basket,"

(1988). It has long been settled that, "[w] hile the Expl anatory
Not es do not constitute controlling |legislative history, they do
of fer guidance in interpreting HTS[US] subheadings."” Lonza, Inc.

v. United States, 46 F.3d 1098, 1109 (Fed. Cr. 1995).




Court No. 96-08-01911 Page 8

provision is only appropriate when there is no tariff category that

covers the nmerchandi se nore specifically. See EMIndus., Inc. v.
United States, 22 CT , , 999 F. Supp. 1473, 1480
(1998) ("’ Basket’ or residual provisions of HTSUS Headings . . . are

intended as a broad catch-all to enconpass the classification of
articles for which there is no nore specifically applicable

subheading."); EM Chemcals v. United States, 20 AT , ,

923 F. Supp. 202, 206 (1996); see also GRI 3(a), HTSUS. Therefore,
before the Court may concl ude that Custons correctly classifiedthe
subj ect goods under subheading 4412.12.20, HTSUS, we nust first
address whether they are nore specifically classifiable under
subheadi ng 4412.11. 20, HTSUS. The precise i ssue before the Court,
then, is whether Plaintiff’s inports of sumauma (Cei ba pent andra)
pl ywood, faveira (Parkia spp.) plywod, and mangue (T. rhoisoia)
pl ywood qualify as "baboen.™

Neither the HISUS nor its legislative history defines
"baboen.” "Wen a tariff termis not defined in either the HISUS
or its legislative history, the terms correct neaning is its

common neaning." Mta Copystar Anerica v. United States, 21 F.3d

1079, 1082 (Fed. Cir. 1994)(citing Lynteq, Inc. v. United States,

976 F.2d 693, 697 (Fed. GCr. 1992)). To determ ne the common

meaning of a tariff term "[a] court may rely upon its own
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under st andi ng of terns used, and may consult standard | exi cographic

and scientific authorities[.]" 1d. (citing Brookside Veneers, Ltd.

v. United States, 6 Fed. GCr. (T) 121, 125, 847 F.2d 786, 789

(1988)). "Additionally, a court may refer to the Expl anat ory Notes
of a tariff subheading, which do not constitute controlling
| egislative history but nonetheless are intended to clarify the
scope of HISUS subheadings and to offer guidance in interpreting
subheadings.” 1d. (citing Lynteq, 976 F.2d at 699).

Thus, the Court turns to various dictionaries and scientific
authorities to construe the tariff term"baboen." Al though nost of
the dictionaries the Court consulted did not define the term the
ones that did defined "baboen" as a "tropical American tinber tree

(Myristica surinanensis) wth reddish wood." Webster’'s New

| nt ernati onal Dictionary 197 (1955); Webster’s Third New

International Dictionary 156 (1993). Myristica is a botanica

genus within the famly Mristicaceae. See The Concise Oxford

Dictionary of Botany, 268 (M chael Allaby ed., 1992).

Meanwhil e, a nore technical dictionary defines "baboen" as

"Virola surinanensis[.]" D.J. Mabberley, The Plant Book: A
Portable Dictionary of the Vascular Plants 71 (1997). Virol a
surinanmensis, in turn, is the scientific name for a tropical

Anerican tinber within the botanical genus Virola, which also falls
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under the botanical famly Mristicaceae. See 1d. 747-48.
Plaintiff’s Exhibit 1 to its notion for sunmary judgnment, another
techni cal source, also defines "baboen" as Virola surinanensis,

citing as related species Virola sebifera and Virola nelinonii

See Surinam Forest Service, Surinam Tinber: A Sunmary with Brief

Descriptions of the Miin Tinber Species of Surinam 7-8 (2d ed.

1955) .

The Court cannot |ocate a technical dictionary recognizing
Myristica surinanensis as an actual tree. Thus, the standard and
t echni cal dictionaries do not appear to define "baboen"
consistently. For the follow ng reasons, however, the Court
concludes that in this case it is nore accurate to rely on the
scientific authorities for the comon neaning of the term First,
as noted above, nost standard dictionaries do not even define the
term and the ones that did defined the termscientifically. 1In
addition, it is undisputed that the term "baboen" is not used
comercially inthe United States. See Def.’s Additional Statenent
T 3; Pl.’s Resp. to Def.’s Additional Statenent 9§ 3. In such
situations where a tariff termis not generally or commercially
used, it is particularly appropriate to consult nore technica

authorities for the ternis i ntended neaning. See C. J. Tower & Sons

of Buffalo, Inc. v. United States, 69 Cust. C. 105, 111
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(1972) (recogni zing that the court may consult technical sources in
construing tariff ternms where the definitions of articles of a
technical nature are not reflected in dictionaries prepared for
general use), aff’'d, 61 CC P.A 74, 496 F.2d 1219 (1974).

Second, authoritative sources indicate that the standard and
techni cal definitions of "baboen" are actually consistent. At the
end of the 1800s, Myristica was the only recogni zed genus of the

famly Myristicaceae. See Dr. E. Warm ng, A Handbook of Systenatic

Bot any 393 (1895). Since then, the scope of Mristicacea has
br oadened to i nclude up to ni neteen genera, Virola anong them See

Roger Hyamand Ri chard Pankhurst, Plants and Their Nanes: A Concise

Dictionary 332 (1995); The Concise Oxford Dictionary of Botany 268

(Mchael Allaby ed., 1992). At one point during the evol ution of
the term it appears that Myristica and Virola were synonynous.

See Paxton’s Botanical Dictionary 384, 585 (Sanuel Hereman ed.,

1868) . Thus, it appears likely that the standard dictionary
definition of "baboen" as Mristica surinanensis is based on an
outdated scientific definition of the term which was replaced by
Virola surinanmensis when Virola becanme an additionally recognized
genus of the famly Mristicaceae. Under this theory, then, the

standard | exi cographic and scientific definitions for "baboen" are
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consi stent.’

In addition, the Explanatory Notes help to define Congress’
i nt ended neani ng of "baboen." The subheadi ng Expl anatory Note to
Chapter 44 expl ains that,

For the purposes of classification in subheadi ngs 44. 03,

44.07, 44.08 and 44.12, certain tropical woods are

desi gnat ed accordi ng to the pil ot-nane recomended by t he

I nternational Technical Association for Tropical Tinber

(1" Association Technique Internationale des Bois

Tr opi caux) (ATI BT) . The pilot-nane is based on the

popul ar nanme enployed in the principal country of

production or of consunption.

The relevant pilot-names, together with corresponding

scientific nanes and | ocal nanes, are listed in the Annex

to the Explanatory Notes to this Chapter
Expl anatory Notes at 623.

During the drafting of Chapter 44 to the Harnonized Tariff
System the United Nations Conference on Trade and Devel opnent
("UNCTAD') recomended t hat the Harnoni zed System Comm ttee of the

Cust ons Cooperati on Council| adopt the ATIBT pil ot-nanmes for certain

tropi cal woods. See Harnoni zed Conmodity Description and Coding

System Chapter 44: Wod and Articles of Wod, Proposals Subnm tted

by UNCTAD, Doc. 23.769 E at 3 (Dec. 20, 1977). Many of the

"The Court’s finding is buttressed by the fact that
Plaintiff did not argue that there is any inconsistency between
the standard and technical dictionaries’ respective definitions
of "baboen."
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tropi cal wood species had different nanmes in conmerce according to
| ocal dial ect. See id. Thus, the Harnonized System Conmttee
adopted the ATIBT pilot-nanmes for use in the Harnonized Tariff
Schedule, as the pilot-nanes represented "the only existing
international [n]onenclature, established by agreenent between

producers of or traders in tropical tinber and scientific bodies."”

Har noni zed Commodity Description and Codi ng System Chapter 44:

Wod and Articles of Whod, Additional I nfornmati on and New Proposal s

Subm tted by UNCTAD, Doc. 24.153 E at 5 (Apr. 12, 1978).

As with each pilot-nane, the Explanatory Notes Annex to
Chapter 44 lists "baboen" with its corresponding scientific and
| ocal nanes. See Explanatory Notes at 643. No |ocal nanme for
"baboen"” in the United States is listed. See id. The scientific
nanes |isted as equivalent to "baboen" are Virola venezuel ensi s,
Virola bicuhyba, Virola nelinonii, Virola surinanensis, Virola
mycetis, and Virola koschnyi. See id.?

The ultimate question for this Court to answer i s whether the

subj ect nerchandi se was properly classified. See Bausch & lLonb,

8The Annex |ists "Ucuhuba" as the |ocal name for "baboen" in
Brazil, the exporting country. See Explanatory Notes at 643.
"Ucuhuba" is defined as Virola surinanensis. See D.J. Mbberl ey,
The Plant Book: A Portable Dictionary of the Vascular Plants 734
(1997).
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148 F. 3d at 1365. Although the | exicographic and Expl anatory Note
definitions of "baboen" differ slightly, both appear to limt the
scope of the term to species of the genus Virola. Plaintiff’s
i nports of sumauma ( Cei ba pentandra) pl ywood, faveira (Parkia spp.)
pl ywood, and nmangue (T. rhoisoia) plywod are not of the genus
Virol a. Therefore, Plaintiff’s inports are not classifiable as
pl ywood with "at |east one outer ply of . . . Baboen" under
subheadi ng 4412.11.20, HTSUS. Accordingly, Custons correctly
classified the subject inports under subheadi ng 4412. 12. 20, HTSUS,
the residual provision for "[p]lywod consisting solely of sheets
of wood, each ply not exceeding 6 nmm in thickness[,]" and not
requiring an outer ply of one of the tropical woods enunerated in
subheadi ng 4412. 11, HTSUS.

Plaintiff advances three main argunents chall engi ng Custons’
refusal to classify the subject inports as containing an outer ply
of "baboen"” wi thin the neani ng of subheadi ng 4412.11. 20, HTSUS: (1)
the tariff term "baboen” should be interpreted according to its
common and commer ci al nmeani ng, which is broader thanits scientific
meani ng, see Mem in Supp. of Pl.’s Mot. for SJ at 14; (2) even if
the Court were to find that the common and conmerci al neani ngs of
"baboen" differ, Plaintiff’s inports are within the comercia

meaning of the term see id. at 26-28; see also Pl."s Reply to
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Def.’s Mm in CGp'nto Pl.’s Mot. for SJ ("Pl.’s Reply") at 20-21;
and (3) classification according to scientific nanes is
commercially inpracticable to adm nister because many tropica
pl ywoods are manufactured from m xed species yet nmarketed under a
single comercial nane, see Mem in Supp. of Pl.’s Mdt. for SJ at
24- 25.

(A) Common and commerci al neaning versus scientific neaning

Plaintiff argues that "tariff terns are to be interpreted
according to a conmmopn and conmerci al nmeani ng broader in scope than
narrow scientific definition--unless thereis a clear expression of
Congressional intent to use that narrower scientific definition."

Mem in Supp. of Pl."s Mot. for SJ at 14, 15 (citing Two Hundred

Chests of Tea, 22 U. S. 430 (1824); Alexandria lnt’l, Inc. v. United

States, 13 CI'T 689 (1989)).

According to Plaintiff, the common and commerci al neani ng of
"baboen" is virola, and "virola"® covers not only the species of
the botanical genus Virola, but the thirty-five near species,
including Plaintiff’s inports of sumauna ( Cei ba pent andra) pl ywood,

faveira (Parkia spp.) plywod, and nmangue (T. rhoisoia) plywod.

®Henceforth, "virola" in normal script refers to the conmon
designation of the term "Virola" italicized and capitalized
refers to the termis scientific nmeaning as a botani cal genus.
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See Mem in Supp. of Pl.’s Mdt. for SJ at 6. Custons therefore
erred, Plaintiff argues, in limting "baboen" to its scientific
definition, which only covers species of the botanical genus
Virola. See id. at 17.

In construing the neaning of a tariff term the Suprene Court

in Two Hundred Chests of Tea pronounced, "[The | egi sl ature] did not

suppose our nerchants to be naturalists, or geologists or
bot ani st s. It applied its attention to the description of
articles, as they derived their appellations in our own markets[.]"

22 U.S. at 438. Simlarly, in Alexandria Int'l, this court

recogni zed, "It is well established that where the scientific
meaning of a tariff term differs from the terms common or
commercial neaning, the termis not to be construed according to
the scientific neaning, absent a contrary intent by Congress in

using the term" 13 CT at 692 (citing Two Hundred Chests of Tea,

22 U. S. at 438).
Plaintiff's reliance on these two cases in this instance,

however, is msplaced. In Two Hundred Chests of Tea, the Suprene

Court reviewed whether certain inported teas fell within the common
and commerci al neaning of "bohea tea." See 22 U S at 439. In
doing so, the Court defined the scope of actual terns of the

statute, "bohea tea.”" See id. ("The true inquiry, therefore, is,
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whet her, in a comrercial sense, the tea in question is known, and
bought and sol d, and used, under the denom nation of bohea tea.").

Simlarly, in Alexandria Int’l, this court sought to determ ne the

common and commercial neaning of the tariff term "sardine" in
reviewi ng whether inports of a particular type of anchovy fel

within that neaning. See 13 CIT at 696-97. Thus, Two Hundred

Chests of Tea and Alexandria Int’'l indicate that, in applying a

tariff termis comon and commercial neaning over its scientific
nmeaning, a court mnust construe the actual terns of the statute.
See 22 U S. at 438-39; 13 CIT at 696-97.

Here, however, Plaintiff does not argue that its inports of
pl ywood are conmmonly and conmercially known in the United States as
the tariff term "baboen.” On the contrary, it is undisputed that
the term "baboen" is not commercially used in the Untied States.
See Def.’s Additional Statenent q 3; Pl.’s Response to Def.’s
Addi tional Statenent § 3. Instead, Plaintiff argues that the
common and commerci al neani ng of "baboen" in the United States is
virola and that its inports are commonly and commercially known in
the United States as "virola." Thus, Plaintiff defines "virola"” in
the attenpt to persuade this Court that its inports of plywood are
W thin the cormmon and conmerci al neani ng of "baboen.” Plaintiff’s

concl usion does not logically follow fromits prem se.
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Again, in the absence of a contrary legislativeintent, tariff
terms are not to be construed according to their scientific
meani ng, where that neaning differs fromthe comon or commerci al

neaning. See, e.qg., United States v. Sandoz Chem cal Wrks, Inc.,

46 C.C. P.A 115, 118 (1959); Alexandria Int’l, 13 CIT at 692.

Here, as discussed above, see supra pp. 11-12, the standard
dictionary definition of "baboen" is consistent with the scientific
definition. Thus, because the scientific definition does not
conflict with the common definition, there is no reason not to
construe "baboen" accordingtoits technical definition, especially
here where the few standard dictionaries that actually define
"baboen" al so define the termscientifically, and the termis not

generally used. C. CJ. Tower & Sons, 69 Cust. Ct. at 111.

Moreover, even if it could be argued that the commobn neani ng
of "baboen" is not equivalent to its scientific neaning, there is
anple indication that Congress intended to define the term wth
preci si on. In prescribing subheading 4412.11, HTSUS, Congress
chose to designate certain tropical woods by the pilot-nanmes
recommended by the ATIBT. Each pilot-nane, in turn, is listed in
the Explanatory Notes Annex to Chapter 44 with its correspondi ng
scientific and |l ocal nanmes. No local nanme in the United States is

listed for "baboen." See Explanatory Notes at 643. That "baboen”
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is thus defined by the scientific nanes enunerated in the
Expl anatory Notes Annex as corresponding with the term see id.,
i ndi cat es t hat Congr ess i nt ended to define t he term
scientifically.™

(B) Commercial neaning

In the alternative, Plaintiff argues that "baboen" shoul d be
interpreted according to a conmerci al designation. Again according
to Plaintiff, "the term’Baboen’ is known as "Virola in the United
States, and that commercial designation of 'Virola plywod in the
United States at the tinme of enactnent of the HTSUS in 1989 or at
the tinme of the subject entries included the plywod with outer
plies of the ’'near species’ including Sunuanma, Faveira[,] and
Mangue in this case.”" Pl.’s Reply at 20.

"One who argues that a termin the tariff |aws should not be
given its common or dictionary nmeani ng nust prove that 'there is a

different comrercial neaning in existence which is definite,

uni form and general throughout the trade.’”" Rohm & Haas Co. V.

United States, 2 Fed. Cr. (T) 28, 29, 727 F.2d 1095, 1097

(1984) (quoting Moscahl ades Bros. v. United States, 42 C.C P. A 78,

'n addition, the available definitions of the |ocal nanes
listed in the Annex for "baboen" are Virola surinanensis and/ or
Virola koschnyi. See D.J. Mbberley, The Plant Book: A Portable
Dictionary of the Vascular Plants 75, 212, 734, 747-48 (1997).
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82 (1954)). ""Proof of commercial designation is a question of

fact to be established in each case.’" 1d. (quoting S.GB. Steel

Scaffolding & Shoring Co. v. United States, 82 Cust. C. 197, 206

(1979)).

Here, Plaintiff has offered the affidavit and deposition
testinony of nunmerous donestic industry w tnesses. See Mem in
Supp. of Pl.’s Mt. for SJ at 27-28 (citations omtted). I n
attenpting to prove a commercial neaning for "baboen," however,
Plaintiff once again does not define "baboen." Instead, Plaintiff
argues that the comrercial designation of "baboen" in the United
States is "virola," and that the comon neaning of "virola"
i ncludes both the species of the botanical genus Virola and the
thirty-five near-species, which include the subject nerchandi se.
See id. at 6, 9-10, 27-28; Pl.’s Reply at 20-21. It is undisputed,
and Plaintiff concedes, however, that "baboen" is not a term used
commercially inthe United States. See Def.’s Additional Statenent
9 3; Pl.”s Response to Def.’s Additional Statenent § 3. Thus, the
termitself does not have a conmmercial neaning.

In proving comercial designation of a tariff term one nust

define the precise terns used in the statute. See Neuman &

Schwiers Co., Inc. v. United States, 24 CC.P.A 127, 132

(1936)("The rule is . . . that he who relies wupon proving
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comercial designation to bring a certain product wthin a
statutory term nust take the termas it appears in the statute.");

Borneo Sumatra Trading Co., Inc. v. United States, 56 Cust. Ct.

166, 178 (1966)("If an article is not within the comon neani ng of
a tariff term in order to bring it within that term by proof of
commerci al designation, it nust be shown that it was bought and
sold or known in the trade by the termcontained in the statute.").

In Neuman & Schwi ers, the predecessor to the Federal Crcuit

held that the inporter did not prove that its inports were within
the comercial neaning of the tariff term "sauces," where its
i nports were bought and sold as "w ne sauces,"” "Sauce Bercy," and
"Sauce Bordelais." See 24 C.C.P.A at 132. Simlarly, here
Plaintiff has not shown that its inports of sumauma, faveira, and
mangue plywood were commercially known as "baboen." Therefore,
Plaintiff has not proven that its inports fall wthin a commerci al
nmeani ng of "baboen." Proof of commercial designation requires use
of the precise tariff terns at issue.

Plaintiff argues that the holding of "Neuman & Schwi ers is

inapplicable to this case where the [Explanatory Note Annex to
Chapter 44] . . . clearly provides for local nanes different from
the pilot-nane, the nane appearing in the tariff." Pl.’s Reply at

18. The Court disagrees. Again, in prescribing heading 4412,
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HTSUS, Congress chose to designate certain tropical woods by the
pi | ot - names recomended by the ATIBT. Each pilot-name, in turn, is
listed in the Explanatory Notes Annex to Chapter 44 wth its
correspondi ng scientific and | ocal nanes, yet no U.S. local nane is
listed for "baboen." See Explanatory Notes at 643. Therefore, it
cannot be presuned that Congress was aware of a United States | ocal
nanme distinct from "baboen."

Thus, the Court’s only recourse is to construe the conmon
nmeaning of the tariff term "baboen" enpl oying |exicographic aids

and the applicable Explanatory Notes. See Mta Copystar, 21 F.3d

at 1082. As denonstrated above, the | exicographic sources and the
Expl anatory Notes alike indicate theintent tolimt the definition
of "baboen" to species of the botanical genus Virola. See supra
pp. 9-14. Plaintiff’s inports of sumauma (Ceiba pentandra)
pl ywood, faveira (Parkia spp.) plywod, and nmangue (T. rhoisoia)
pl ywood are not woods of the genus Virola. Therefore, Plaintiff’s
inports are not "baboen" wthin the mnmeaning of subheading

4412.11.20, HTSUS. '

"plaintiff notes that the 1996 version of headi ng 4412,
HTSUS, repl aced "baboen” with "virola.” See Mem in Supp. of
Pl.’s Mot. for SJ at 4, 22 n. 11. 1In arguing for a comerci al
designation, Plaintiff contends that the change in terns
i ndi cates a recognition by Congress that "baboen" and "virola"
were synonynous. See id. at 4; Pl.’s Reply at 20.
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(C) Commercial Practicability

Pl ywood "consist[s] of three or nore sheets of wood gl ued and
pressed one on the other[.]" See Explanatory Notes at 632. "Each
conponent sheet is known as a 'ply[.] " Ld. Subheading 4412.11. 20,
HTSUS, requires that the plywod consist of at | east one outer ply
of the enunerated tropical woods, including baboen. Plaintiff
argues that "a requirenent that[,] in order to be classified as

Baboen, at | east one outer surface nust be of the botanical genus

Ref erence to the 1996 HTSUS, however, does not support
Plaintiff’s case. As with the earlier HISUS provisions, Congress
based the nanmes of the tropical woods of heading 4412, HTSUS
(1996), on the pilot-nanes recommended by the ATIBT. See
Expl anatory Notes (1996) at 671 ("For the purposes of . . . the
rel evant subheadi ngs of headi ngs 44.03, 44.07, 44.08 and 44. 12,

t he nanes of the tropical woods are designhated according to the
pi | ot - names reconmended by the [ATIBT]."). Thus, the change in
| anguage resulted fromthe ATIBT s recommendati on to change the
pi | ot - nanme desi gnati on

" A change in the | anguage of a statute is generally
construed to inport a change in neaning . . . .’'" Bausch & Lonb,
148 F. 3d at 1367 (quoting Ruth F. Sturm Custons Laws and
Adm nistration § 51.7 at 57 (1995)). The previous version of the
Expl anatory Notes Annex to Chapter 44, HTSUS, defines "baboen"
scientifically as six species of the genus Virola. See
Expl anatory Notes at 643 (1994). The 1996 version of the
Expl anat ory Notes Annex, neanwhile, defines "virola" as including
all species of the genus Virola, indicating that "virola"” is a
broader termthan "baboen." Thus, if anything, the replacenent
of "virola" for the narrower term "baboen” in the 1996 version of
headi ng 4412, HTSUS, supports the conclusion that Custons
correctly refused to classify Plaintiff’s inports as containing
an outer ply of "baboen"; the change is only necessary because
the original termdid not include the entire genus.
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Virola spp."” would "not only [be] comrercially unfeasible [sic],
but virtually inpossible to admnister.” Mem in Supp. of Pl.’s
Mot. for SJ at 25.

Plaintiff explains that, in making the subject plywod, the
Brazilian mlls conpress wood sheets according to simlar color,
not according to species. See id. at 7 (citing Aff. of John Rego
19 Pl.s Ex. 9. Therefore, it is "commpbn to have one speci es on
the face, a different species on the back, and several other
species constituting the core" of a given sheet of plywod. Id.
Moreover, the Brazilian industry "invoice[s] based on the species
on the face ply of the plywod[,]" and a "m!|Il wll identify one
species for the entire shipnent on the invoice, even though there
may be many different species on the faces of the individual
pl ywood panel s contained in the entire shipnent.” 1d. at 8 (citing
Aff. of John Rego T 10, PlI.’s Ex. 9).

According to Plaintiff, Custons’ interpretation of subheadi ng
4412.11. 20, HTSUS, would be commercially infeasible because it
would require the "plywood mlls [to] actually identify the
bot ani cal species of each surface of each piece of plywod in a
shi pnment contai ning many crates of plywood in order to know how to
classify it." 1d. at 25. Subheading 4412.11.20, HTSUS, however,

clearly states that plywood nmust contain "at | east one outer ply of
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Baboen” in order to be classified as such, and the Court
cannot | ocate any authority for the theory that the plain | anguage
of the tariff schedule will not be given effect where it would
burden or inconvenience the producer. In any event, conpliance
with the tariff provision does not appear commercially infeasible
inthis case because the Brazilian mlls keep an i nventory of which
ti mber species they purchase. See Aff. of John Rego T 8, PI.’s Ex.
9. Under the circunmstances of this case, Plaintiff’s commercia
inpracticability argunent fails to persuade the Court that Custons

incorrectly classified the subject merchandi se.
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Concl usi on
For the foregoing reasons, the Court holds that Custons
correctly classified Plaintiff’s inports of sumaunma (Ceiba
pent andra) plywood, faveira (Parkia spp.) plywod, and nmangue (T.
rhoi soi a) plywood under subheadi ng 4412.12. 20, HTSUS, as a matter
of law. Accordingly, Plaintiff’s notion for summary judgnent is
denied. In turn, Defendant’s cross-notion for sunmary judgnent is

granted, and judgnent is entered for Defendant.

Donal d C. Pogue
Judge

Dat ed: December 21, 1999
New Yor k, New York
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This action has been duly submtted for decision, and this
Court, after due deli berati on, has rendered a deci si on herei n; now,
in conformty with that decision, it is hereby

ORDERED t hat Custons properly classified Plaintiff’s inports
of sumauma (Cei ba pentandra) plywood, faveira (Parkia spp.)
pl ywood, and mangue (T. rhoisoia) plywod under subheading
4412.12.20, HTSUS, as a matter of law, and it is further

ORDERED that Plaintiff’s notion for summary judgnment is
denied; and it is further

ORDERED t hat Defendant’s cross-notion for summary judgnent is
granted, and final judgnent is entered for Defendant.

Donal d C. Pogue
Judge

Dat ed: Decenber 21, 1999
New Yor k, New Yor k



